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Introduction

This bulletin explains how sales tax applies to sales of computer software and related
services.

Prewritten computer software is taxable as tangible personal property, whether it is sold
as part of a package or as a separate component, regardless of how the software is
conveyed to the purchaser. Therefore, prewritten computer software is taxable whether
sold:

* on a disk or other physical medium;
* by electronic transmission; or
* by remote access.

Prewritten computer software includes any computer software that is not designed and
developed to the specifications of a particular purchaser. This includes software created
by combining two or more prewritten programs or portions of prewritten programs.

Custom software is not subject to tax provided it is designed and developed to the
specifications of a particular purchaser. If the custom software is sold or otherwise
transferred to someone other than the person for whom it was originally designed and
developed, it becomes subject to tax.

Prewritten software that is modified or enhanced to the specifications of a particular
purchaser is subject to tax. However, if the charge for the custom modification or
enhancement is reasonable and separately stated on the invoice, then the charge for the
modification or enhancement is not subject to tax.

Computer software services

Many services related to computer software are exempt. Examples of these services
include:

* training

* consulting

« instruction

* troubleshooting

* installing

* programming

* systems analysis
* repairing

* maintaining

* servicing

However, when these otherwise exempt services are provided in conjunction with the
sale of prewritten software, the charge for the service is exempt from tax only when the
charge for the service is reasonable and separately stated on the invoice or billing
statement given to the customer.
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Sales of software upgrades

Generally, the sale of a revision or upgrade of prewritten software is subject to tax as the

sale of prewritten software. If, however, the software upgrade is designed and developed

to the specifications of a particular purchaser, its sale to that specific purchaser is exempt
as a sale of custom software.

Remotely accessed software

A sale of computer software includes any transfer of title or possession or both, including
a license to use.

When a purchaser remotely accesses software over the Internet, the seller has
transferred possession of the software because the purchaser gains constructive
possession of the software and the right to use or control the software.

Accordingly, the sale to a purchaser in New York of a license to remotely access software
is subject to state and local sales tax. The situs of the sale for purposes of determining
the proper local tax rate and jurisdiction is the location from which the purchaser uses or
directs the use of the software, not the location of the code embodying the software.
Therefore, if a purchaser has employees who use the software located both in and
outside of New York State, the seller of the software should collect tax based on the
portion of the receipt attributable to the users located in New York.

Software maintenance agreements

Separately stated and reasonable charges for maintaining, servicing, or repairing
software are exempt from sales tax. However, if a software maintenance agreement
provides for the sale of both taxable elements (such as upgrades to prewritten software)
and nontaxable elements, the charge for the entire maintenance agreement is subject to
tax unless the charges for the nontaxable elements are:

* reasonable and separately stated in the maintenance agreement, and
« billed separately on the invoice or other document of sale given to the purchaser.

Exempt sales for production or research and development

Prewritten computer software used or consumed directly and predominantly in the
production of tangible personal property for sale, or directly and predominantly in
research and development, is exempt from tax. The purchaser must provide the seller
with a properly completed Form ST-121, New York State and Local Sales and Use Tax
Exempt Use Certificate. See Tax Bulletins Exempt Use Cettificate (TB-ST-235) and
Research and Development (TB-ST-773).

Exempt sales to corporations and partnerships

Custom software is exempt from tax when resold or transferred directly or indirectly by
the purchaser of the software to either:

* a corporation that is a member of an affiliated group of corporations that includes
the original purchaser of the custom software; or

* a partnership in which the original purchaser of the custom software and other
members of the affiliated group have at least a 50% interest in capital or profits.

However, the exemption does not apply if the sale or transfer of the custom software is
part of a plan having as its principal purpose the avoidance or evasion of tax, or if the
sale is prewritten software that is available to be sold to customers in the ordinary course
of business. See TSB-M-93(3)S, State and Local Sales and Compensating Use Taxes
Imposed on Certain Sales of Computer Software, for more information.


https://www.tax.ny.gov/pdf/current_forms/st/st121_fill_in.pdf
https://www.tax.ny.gov/pubs_and_bulls/tg_bulletins/st/exempt_use_certificate.htm
https://www.tax.ny.gov/pubs_and_bulls/tg_bulletins/st/research_and_development.htm
https://www.tax.ny.gov/pdf/memos/sales/m93_3s.pdf
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Note: A Tax Bulletin is an informational document designed to provide general guidance
in simplified language on a topic of interest to taxpayers. It is accurate as of the
date issued. However, taxpayers should be aware that subsequent changes in the
Tax Law or its interpretation may affect the accuracy of a Tax Bulletin. The
information provided in this document does not cover every situation and is not
intended to replace the law or change its meaning.

References and other useful information
Tax Law: Sections 1101(b)(6), 1101(b)(14), 1115(a)(28), 1115(0)
Regulations: Sections 526.7(e)(4), 527.1, 527.5

Memoranda: TSB-M-93(3)S, State and Local Sales and Compensating Use Taxes Imposed on Certain
Sales of Computer Software

Bulletins:
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Research and Development (TB-ST-773)
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