STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE
COMMISSIONER OF TAXATION AND FINANCE
ALBANY, NEW YORK

Pursuant to the authority contained insubdivisonFirst of section 171, and section 475 (not subdivided) of the Tax
Law, and Chapter 1 of the Laws of 2002, the Commissioner of Taxation and Finance, at an open meeting held on even
date withthe sgning of this rule, hereby makes and adopts as an emergency measure and proposes to make and adopt as
a permanent rule the following amendments to the Cigarette Tax Regulations and the Cigarette Marketing Standards
Regulations, as published in Article 1 and Article 2, respectively, of Subchapter | of Chapter | of Title 20 of the Officid
Compilation of Codes, Rules and Regulations of the State of New Y ork.

Section 1. Subdivison (@) of section 70.1 of such regulations is amended to read as follows.

(8) Except as otherwise provided in this Subchapter or the Tax Law, dl cigarettes:

(1) possessed in New York State by any person for sale; or

(2) usad in New Y ork State by any person, are subject to the cigarette tax imposed pursuant to article 20 of such
lav. The cigarette tax is imposed at the rate of [55Y%] 75 cents for each 10 cigarettes or fraction thereof. Provided,
however, if a package of cigarettes contains more than 20 cigarettes, the rate of tax on those cigarettesin excessof 20 is
[27%4] 37% cents for each five cigarettes or fraction thereof. Accordingly, a package of 20 cigarettesis subject to atax
of [$1.11] $1.50, while a package of 25 cigarettes is subject to atax of [$1.38%4] $1.87%.

Section 2. Paragraph (2) of subdivision (a) of section 74.1 of such regulations is amended to read as follows:.

(2) Thetax onthe possession of cigarettes for sdeisimposed at the rate of [55%2] 75 centsfor each 10 cigarettes
or frectionthereof. If apackage of cigarettes contains more than 20 cigarettes, the rate of tax on those cigarettesin excess

of 20is[27%4 37% centsfor each five cigarettes or fraction thereof.
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Section 3. Subparagraph (i) of paragraph (2) of subdivison(b) of section74.2 of such regulations is amended to
read asfollows:
(i) The department will furnish State of New Y ork cigarette stamps in [55%2 cent, $1.11 and $1.38%4 75 cent,

$1.50, and $1.87%% denominations or the equivalent thereof. In addition, joint sampsof adiginctive color and desgnwill

be furnished in [$1.19] $1.58 ([$1.11] $1.50 State tax plus 8 cents city tax per package of 20 cigarettes) and [$1.48%/

1.97Y ([$1.38%4 $1.87Y% State tax plus 10 centscity tax per package of 25 cigarettes) denominations, or the equivaent
thereof, for use on packages of cigarettesto be sold inthe City of New York. Such ssampswill be of an adhesive and/or
hest transfer nature.

Section 4. The introductory paragraph of paragraph (1) of subdivision (b) of section 74.3 of such regulaionsis
amended to read asfollows:

(1) As compensationfor anagent’ s services and expensesin dfixing slamps showing payment of tax in the amount
of [55Y2] 75 centsfor each 10 cigarettes, or fractionthereof, plusfor packagesinexcessof 20 cigarettes, [27%4] 37%% cents
for each additional five cigarettes or fractionthereof, each agent isalowed commissons computed onthe par vaue thereof.
I nthe case of slamps representing payment of State tax only, and inthe case of joint stamps showing payment of both State
taxand New Y ork City tax, the "par value' for purposes of this paragraph shal be deemed to mean the face vaue of such
stamps representing payment of State cigarette tax only at the rate imposed by law. The rates of suchcommissions during
the period of timein which the city tax isimposed & the basic rate of 2 centsfor each 10 cigarettes or fraction thereof are
asfollows

Section 5. The introductory paragraph of paragraph (2) of subdivision (b) of section 74.3 of such regulationsis

amended to read as follows:
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(2) Notwithstanding any provisons of paragraph (1) of this subdivison to the contrary, as compensation for an
agent’s services and expenses in dfixing slamps showing payment of tax in the amount of [55%2] 75 cents for each 10
cigarettes, or fraction thereof, plus for packages in excess of 20 cigarettes, [27%4] 37Y% cents for each additiond five
cigarettesor fractionthereof, each agent is alowed commissons computed on the par vaue thereof. Inthe case of slamps
representing payment of State tax only, and in the case of joint slamps showing payment of both State tax and New Y ork
City tax, the"par vaue' for purposes of this paragraph shdl be deemed to mean the face vaue of such ssampsrepresenting
payment of State cigarette tax only a the rate imposed by law. The rates of such commissions during the period of timein
which the city tax isimposed at the basic rate of 4 cents for each 10 cigarettes or fraction thereof are asfollows:

Section 6. Paragraph (1) of subdivision (b) of section 74.5 of such regulationsis amended to read as follows:

(1) Thetax oncigarettes used inthe State isimposed at the rate of [ 55Y7] 75 centsfor each 10 cigarettes or fraction
thereof. If apackage of cigarettes contains more than 20 cigarettes, the rate of tax on those cigarettesin excess of 20 is
[27%4 37% centsfor each five cigarettes or fraction thereof.

Section 7. Section 79.2 of such regulationsis amended to read as follows:

Section 79.2 Additiond cigarette tax on inventory. (Tax Law, Sections 471 and 475).

(a) Effective[March 1, 2000] April 3, 2002, by enactment of chapter 1 of the Laws of [1999] 2002, section471
of article 20 of the Tax Law increased the tax on cigarettes possessed in New Y ork State by any personfor sdle from[28]
55% cents to [55%2] 75 cents for each 10 cigarettes or fraction thereof. Provided, however, if a package of cigarettes
contains more than 20 cigarettes, the rate of tax onthose cigarettesin excess of 20 increased from[14] 27% centsto [27%4]
37 cents for each five cigarettes or fraction thereof.

(b) Every dedler of cigarettes, induding agentslicensad to purchase and dfix stamps, shdl take a physica inventory

of dl cigarettes possessed in this State as of the close of businesson[February 29, 2000] April 2, 2002. In addition, every
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deder who is alicensed agent shdl take aphysical inventory of dl unaffixed cigarette tax slamps possessed as of the close
of business on such date. Because it may be impossible to take a physicd inventory of cigarettesin dl vending machines
that are on location throughout the State, a dedler may take as many physica inventories of the contents of such machines
asis posshle with available personnel. For those machines that cannot be physicaly inventoried on [February 29, 2000]
April 2, 2002, cigarettes may be accounted for at one-haf of the normd fill capacities of such machines, asreflected inthe
individua inventory records maintained for such machines.

(0)"Returns and payments.” (1)(i) Onor before[May 22, 2000] June 20, 2002, every suchdeder ddl file areturn

with the Department of Taxation and Finance, on a form prescribed by the department for such purpose, showing the
quantity of al cigarettes and unaffixed stamps possessed as of the [February 29" April 2, 2002, inventory. Such return
must reflect the entire wholesde and/or retail inventories of the dedler within the State, as required by the department,
regardless of the number of businesslocations of the dealer. Except as provided in subparagraph (ii) of this paragraph,
every deder shdl pay, with the filing of suchreturn, anadditiond tax for dl cigarettesin suchinventory whichare contained
in packages bearing stamps evidencing tax payment at the rates in effect prior to [March 1, 2000] April 3, 2002, and for
al unaffixed cigarette tax sampsin such inventory evidencing tax payment at such rates. The additiond tax shdl be pad
at therate of [ 272 19%% centsfor each 10 cigarettesor fractionthereof ([55] 39 cents per package of 20 cigarettes) unless
cigarettesare contained in packages of more than 20, in which case the additiona tax for those cigarettesin excessof 20
ghdl be at the rate of [13%4] 9% cents for each five cigarettes or fraction thereof ([68%4] 48%a cents per package of 25
cigarettes). Such tax shdl be paid regardless of whether the affixed or unaffixed stamjps show payment of the New Y ork
State tax or both the New Y ork State and City of New Y ork taxes.

if) Notwithgtanding any other provision of this Title to the contrary, a dealer who has an additiona cigarette tax

liability on inventory may dect to pay such tax in two inddlments. Thefirg ingdlment is due withthe filing of the returnon
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or before [May 22, 2000] June 20, 2002, and shdl not be less than 25 percent of the entire additiona cigarette tax due.

Provided, however, in no event shdl suchingdlment be lessthan$200 or the entire additiona cigarettetax due, if lessthan
$200. Thusadeder having an additiona cigarette tax liability on inventory of $100 would beliable for the full payment on

[May 22, 2000] June 20, 2002; a deder having such aliability of $440 would beliable for a firgt inddlment of at least

$200; and a dedler having such a ligbility of $10,000 would be liable for afirst ingtalment of at least $2,500 ($10,000 x
25 percent). The second and find installment must be paid to the department on or before [ September 20, 2000] October

21, 2002, and must be accompanied by a find payment document prescribed by the department for this purpose.

(Statutorily, the second inddlment is due on October 20, 2002, which is a Sunday. Section 2399.3 of the Procedural

Regulations contained in Chapter 1X of Title 20 NY CRR providesthat afiling will be conddered timdly if performed on

the next succeeding day that is not a Saturday, Sunday, or legal holiday, i.e. October 21, 2002.) Where the department

has cause to believe that the find ingtdlment of the additiond cigarette tax on inventory may bejeopardized by delay, the

department may require such payment at any time prior to [ September 20, 2000] October 21, 2002. (Seesubdivison (€)

of this section for sanctions concerning untimely ingtalments.)
(2) Theadditiond cigarette tax oninventory and any applicable indalment should be paid by check or moneyorder,

payable to [the Commissioner of Taxation and Finance] NY S Cigarette Tax.

(d)(2) Faluretofileareturnon cigarette and cigarette tax samp inventory or to pay the additiona tax due thereon,
or fallure to comply with any provision of this section may result in civil or crimina sanctions, or both.

(2) In the case of any dedler who eectsto pay the additiona cigarette tax liability in ingtalments, as described in
subdivison (c) of this section, if the required first instalment is not properly paid on or before [May 22, 2000] June 20,
2002, the entire amount of additiond tax shal be due and owing, and any civil pendty and interest imposed pursuant to

section481 of the Tax Law and Part 78 of this Title will accrue fromsuchdate onthe entiretax ligility that remains unpaid.



-6-
Wherethe required firgt ingdlment istimey paid but any portion of the second and find indalment ispaid after [ September

20, 2000] October 20, 2002, any civil pendty and interest so imposed will accrue from such date onthe unpaid balance.

Section 8. Paragraph (4) of subdivision (a) of section 80.2 of such regulations is amended to read asfollows:
(@) [Mustration.] "lludration.” Thisilludration isfundamentd to this Article and will be referred to throughout in
further explanation of the cigarette marketing standards. For illustration purposes only, the basic cost of cigarettes is

assumed to be [$30.00] $40.00 per carton, computed as follows:

Invoice cost (per carton), less al trade discounts except discounts for cash.............c.......... [$18.10] $24.20
NeW Y Ork State CIgarette taX........ueeeieeieereerieseseeeeee e ettt ene e e e e neesrenns [11.10] 15.00
N o T O YA oo = = = - S +.80
BaSiC COSt Of CIGAIELES.......c.ceiveveieiece ettt b e b e [$30.00] $40.00

Section 9. Paragraph (2) of subdivision (€) of section 82.2 of such regulations is amended to read asfollows.

(2)(i) Agent's sdles to other agents (illustrated). A licensed cigarette agent may not sdll cigarettes in New York
State to any other agent at aprice whichis less than the basic cost of cigarettes or, usng the example in section 80.2,
[$30.00] $40.00 per carton.

(i) Agent'ssaesto CMSA wholesde dedlers (illugtrated). In the absence of subgtantiating alesser actual cost of
doing business, alicensed cigarette agent may not sell cigarettesin New Y ork State to any CMSA wholesde dedler @ a
price which is less than the basic cost of cigarettes plus F percent of such basc cost plus 1 cent per package of 10
cigarettes, 2 cents per package of 20 cigarettes and in the case of a package containing more than 20 cigarettes, 2 cents
and one-hdf of a cent for each five cigarettes in excess of 20 cigarettes (the presumed cost of doing business by the agent
with respect to such saes) or, using the example in section 80.2, [$30.47] $40.55 per carton computed as follows:

BaSiC COSt Of CIGAIELES.......c.ceveveeeieie ettt b e b e [$30.00] $40.00



Presumed cost of doing business
Percentage mark-up (.875% of [$30.00] $40.00)........cccecvreererereriererereeeseeseeeeans [+ .2625] +.35
2 cents/package of 20 cigarettes multiplied by 10 packages/carton............ccccceuen... +.20
Codt of the agent for salesto CMSA wholesde deders[(rounded to next higher cent)]..... [$30.47] $40.55

(iii) Agent'ssdesto chanstores (illugtrated). A licensed cigarette agent may not sell cigarettesinNew Y ork State
to achain store having 15 or moreretall outlets, excluding vending machine operators, where such cigarettes are delivered
to a central warehouse owned and operated by such chain store and which are then ddivered by the chain storeto itsretall
outlets, at a price which is less than the basic cost of cigarettes or, using the example insection80.2, [$30.00] $40.00 per
carton. In the case of other chain stores and in the absence of subgtantiating a lesser actua cost of doing business, a
licensed cigarette agent may not sl cigarettesinNew Y ork Stateto suchachainstore at apricewhichislessthanthe basic
cost of cigarettes plus 1%2 percent of such basic cost plus 1 cent per package of 10 cigarettes, 2 cents per package of 20
cigarettes and in the case of a package containing more than 20 cigarettes, 2 cents and one-hdf of a cent for each five
cigarettesin excess of 20 cigarettes (the presumed cost of doing business by the agent withrespect to such sales) or, using

the example in section 80.2, [$30.65] $40.80 per carton computed as follows:

BaSiC COSt Of CIGAIELES.......c.covcveeiieeiieteec ettt ae e a e ae s [$30.00] $40.00
Presumed cost of doing business
Percentage mark-up (1.5% of [$30.00] $40.00).......ccceeererrrererrerereeerereeereneeesensens [+ .45] +.60
2 cents/package of 20 cigarettes multiplied by 10 packages/carton.............cccceueee. +.20
Cost of the agent for salesto chain stores [rounded to next higher cent]..........cccocevveeuneeee. [$30.65] $40.80

(iv) Agent'ssalesto CM SA retail dedlers (illustrated). Inthe absence of substantiating alesser actua cost of doing

business, alicensed cigarette agent may not sell cigarettesin New Y ork Stateto any CMSA retail deder at a price which



-8-
islessthan the basic cost of cigarettes plus 3 percent of suchbasic cost plus 1 cent per package of 10 cigarettes, 2 cents
per package of 20 cigarettes and in the case of a package containing more than 20 cigarettes, 2 cents and one-half of acent
for each five cigarettes in excess of 20 cigarettes (the presumed cost of doing business by the agent with respect to such

sdes) or, usng the example in section 80.2, [$31.37] $41.75 per carton computed as follows:

BaSiC COSt Of CIGAIELES.......c.evcveeieceiieteec ettt be e b ae s [$30.00] $40.00
Presumed cost of doing business
Percentage mark-up (3.875% of [$30.00] $40.00)........ccccereererrerererereeeneeneeneeens [+ 1.1625] +1.55
2 cents/package of 20 cigarettes multiplied by 10 packages/carton............ccccceuen... +.20
Codt of the agent for sdlesto CMSA retail dedlers [(rounded to next higher cent)]............ [$31.37] $41.75

(v) Agent's sdesto consumers (illustrated). A licensed cigarette agent may not sell cigarettesin New Y ork State
at retail, or to any personwho cannot prove itsstatus as other than a consumer, at a price which is less than the cost of the
CMSA retail dedler or, using the example in section 80.2, [$33.56] $44.68 per carton. See section 82.5 of this Part.

Section 10. Subdivison (f) of section 82.3 of such regulations is amended to read asfollows:

(") "Nlugrations'. (1) Thefollowing illustrations exemplify the provisions of this section with respect to purchases
and sdes of cigarettes by CMSA wholesde deders. Such illudtrations are a continuance of section 82.2(e)(2)(ii) of this
Part and will be referred to throughout this Part in further explanation of the cigarette marketing sandards.

(2) Purchases by the CM SA wholesdlededl er (illustrated). A CM SA wholesaededer may not purchasecigarettes
in New Y ork State at a price which is less than the cost of the agent withrespect to sdlesto CMSA wholesale dedlers or,
using the cited example in section 82.2, [$30.47] $40.55 per carton.

(3)(i) CM SA wholesde dedler's sdesto other CMSA wholesale deders (illustrated). A CM SA wholesde dedler

may not sell cigarettesin New Y ork State to any other CM SA wholesde dedler a a price which isless than the cost of
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the agent with respect to sdesto CMSA wholesale deders or, using the cited example in section 82.2, [$30.47] $40.55
per carton.

(i) CM SA wholesde dedler's salesto chain stores (illugtrated). 1n the absence of substantiating alesser actual cost
of doing business, a CM SA wholesale deder may not sl cigarettesinNew Y ork Stateto any chainstore at apricewhich
islessthanthe basic cost of cigarettes plus the cost of doing business by the agent withrespect to sdlesto CM SA wholesde
dedersplus e percent of the basic cost (the presumed cost of doing business by the CM SA wholesde dealer withrespect
to such sdes) or, udng the cited example in section 82.2, [$30.65] $40.80 per carton. Such amount is computed as
follows
BaSiC COSt Of CIGAIELES.......c.evcveeieceiieteec ettt be e b ae s [$30.00] $40.00

Agent's presumed cost of doing business

Percentage mark-up (.875% of [$30.00] $40.00)........cccecererererererieenereeesee e [+ .2625] +.35
2 cents/package of 20 cigarettes multiplied by 10 packages/carton.............cccoeveee. +.20
Wholesder's presumed cost of doing business (.625% of [$30.00] $40.00)..........ccccceveneeee. [+.1875] +.25
Cost of the CMSA wholesale dealer for salesto chain StOres..........ccovcveveeeevececeeeceseieene, [$30.65] $40.80

(iii) CMSA wholesdle dedler's sdesto CMSA retall deders(illugtrated). In the absence of substantiating alesser
actual cogt of doing business, a CM SA wholesde dedler may not sdl cigarettesin New Y ork State to any CM SA retail
deder a aprice which isless than the basic cost of cigarettes plus the cost of doing business by the agent withrespect to
sdesto CM SA wholesde deders plus 3 percent of the basic cost (the presumed cost of doing business by the CM SA
wholesale dedler withrespect to suchsales) or, using the cited examplein section 82.2, [$31.37] $41.75 per carton. Such
amount is computed as follows:

BaSiC COSt Of CIGAIELES.......c.covcveeiietieetee ettt be e s ne s [$30.00] $40.00
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Agent's presumed cost of doing business

Percentage mark-up (.875% of [$30.00] $40.00)........cccecerererrrererieeneneeeseeresee e [+.2625] +.35
2 cents/package of 20 cigarettes multiplied by 10 packages/carton............ccccceuen... +.20
Wholesder's presumed cost of doing business (3% of [$30.00] $40.00).........ccccceeveereneenns [+.90] +1.20

Cost of the CMSA wholesale dedler for sdlesto CMSA retail deders

[(rounded to next higher CEND)].......ccieeeieece s [$31.37] $41.75

(iv) CMSA wholesde dedler's sdlesto consumers (illustrated). A CM SA wholesde dealer may not sdll cigarettes
in New Y ork State at retail, or to any personwho cannot prove itsstatus as other than a consumer, at a price which isless
than the cost of the CM SA retall deder or, using the cited example in section 82.2, [$33.56] $44.68 per carton. See
section 82.5 of this Part.

Section11. Paragraphs (2) and (3) of subdivision (d) of section 82.4 of such regulations are amended to read as
follows

(2) Purchases by achainstore(illudtrated). A chain store may not purchase cigarettesin New Y ork State at aprice
whichislessthanthe cost of the agent or the cost of the CM SA wholesale dealer, with respect to sdlesto chanstoresor,
usngthe cited examples in sections 82.2 and 82.3, [$30.00] $40.00 or [$30.65] $40.80 per carton, asthe case may be.

(3) Sales by chain stores (illustrated). A chain store may not sell cigarettesin New Y ork State at apricewhichis
less than the cost of the CM SA retail dedler or, using the cited examplesin sections 82.2 and 82.3, [$33.56] $44.68 per
carton. See section 82.5 of this Part.

Section12. Paragraphs (2) and (3) of subdivision (€) of section 82.5 of such regulations are amended to read as

follows
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(2) Purchases by a CMSA retail dedler (illustrated). A CMSA retail desler may not purchase cigarettesin New
York State at a price which isless than the cost of the agent or the cost of the CMSA wholesdle dedler, with respect to
sdesto CMSA retail deders or, using the cited examplesin sections 82.2 and 82.3, [$31.37] $41.75 per carton.

(3) Sdes by CMSA retal deders (illugrated). In the absence of substantiating a lesser actua cost of doing
business, a CM SA retail deder, induding an agent, a CM SA wholesde dealer, achain sore or any other person with
respect to their sales of cigarettesto consumers, may not sdl cigarettesinNew Y ork State at a price which is less than the
basic cost of cigarettes plus the cost of doing businessby the agent with respect to salesto CM SA retall dedlers plus seven
percent of the sum of the basic cost plus the cost of doing business by the agent (the presumed cost of doing business by
the CM SA retal deder) or, usngthe cited examplesinsections 82.2 and 82.3, [$33.56] $44.68 per carton. Such amount
is computed as follows:

BaSiC COSt Of CIGAIELES.......c.covcveeiieeeiieteec e ae b ae s [$30.00] $40.00

Agent's presumed cost of doing business

Percentage mark-up (3.875% of [$30.00] $40.00)........ccccureerererierererereeeneeseeeeans [+ 1.1625] +1.55
2 cents/package of 20 cigarettes multiplied by 10 packages/carton.............cccceuene.. +.20

Retailer's presumed cost of doing business
(7% of: ([$30.00] $40.00 + (3.875% of [$30.00] $40.00) + [20] .20).....cerveerrerererernerens [+2.1954] +2.9225

Cost of the CMSA retail dealer (rounded to next higher cent)........ccoceeecevvvccccceecene [$33.56] $44.68
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Section 13. Thisrule shall take effect on April 3, 2002; provided, however, section 7 of the rule concerning the
additiona cigarette tax on inventories shdl take effect onthe date the Notice of Emergency Adoptionand Proposal isfiled

with the Department of State.

Arthur J. Roth
Commissioner of Taxation and Finance

DATED: Albany, New York
March 12, 2002



