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INTRODUCTION

In 1982, the State Board of Equalization and Assessment determined that 305
companies in New York State owned special franchise property valued at
$15,410,101,475. The Board certified to 1,545 units of local government, 7,503 special
franchise assessments with a total assessed value of $6,481,002,198.

The administrative program by which these assessments are made and certified
began in 1900 amid great political and legal controversy. That controversy has ebbed
and flowed almost continuously during the ensuing 83 years; today we are again at
floodtide. In 1983; speecial franchise owners filed more than 2,500 requests for
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administrative review of tentative special franchise assessments, and the State Board
of Equalization and Assessment had been named respondent in more than 1,000
petitions for judieial review of special franchise assessments seeking tax refunds
estimated to be in excess of $2,000,000,000.

On April 6, 1983, the State Bosard of Equalization and Assessment proposed rules
to formally establish the standards, procedures and valuation methodoiogy of its
special franchise assessment responsibility. Notice was published in the State Register

‘on April 27, 1983, and during the month of June, five public hearings were conducted
at various locations throughout the State. :

On September 8, 1983, the Board's hearing-efficers issued a Report on the
written and oral eomments which had been submitted at the hearings and during the
comment period on the proposed rules. The Report of the hearing officers was mailed
to interested parties, and a Notice of Continuation was published in the State Register
on September 14, 1983. In order to allow for additional comment by interested parties,
the Board extended the comment period through October 15, 1983. At its September
21, 1983 meeting, held in Albany, the Board received oral and written comment or the
Report from industry and local government representatives.

At its November 9, 1983 meeting, held in Hempstead, the Board determined that
the proposed amendments were not environmentally significant and issued a Negative
Declaration pursuant to the State Environmental Quslity Review Act. '

This rule~-making process produced voluminous material, ineluding more than 700
pages of written comment and 22 oral statements by representatives of more than 30
publie utilities and local governments. In promulgating the final Rules, as Part 137 of
Title 9 of the Official Compilation of Codes, Rules and Regulations of the State of
New York, the Board is acutely aware of the magnitude of the program and the
complexity of the issues. In the context of this rule-making, the Board has conducted
an extensive review of its administration of the speeial franchise assessment program
and the issues involved. The State Board of Equalization and Assessment has prepared
this report as & public record of the results of that review.



SUMMARY

The imposition of reel property taxation upon special franchises in 1899 was a
dramatic legel innovation.  Since that time, the Courts have consistently
acknowledged the unique nature of this property and upheld the concept by whieh it is
taged.

The speciel franchise law subjects to taxation not only the tangible property in
the public way but also the right to occupy the public way. In faet, since the tangible
property had previously been subject to local assessment, the tax on the franchise
itself — the so-called "intangible property"” — was the primary purpose of the act. Its
validity was established in 1909 and has never been in doubt since.

The law clearly establishes that the tangible special franchise property must be
valued using a reproduction cost approach. First, this property is a "specialty™ because
of its unique nature and the reproduction cost approach is the only approach which the
Courts have aceepted to value specialties. Second, in the speciel franchise esses, the
tangible property has been repeatedly valued using reproduction cost. Finally, no
other approach is velid for this purpose.

Qriginal cost is not an appropriate valuation methodology for purposes of
taxation. Although it is used by the Public-Strvice Commission to value utility
property for rate-making purposes, it has no bearing on the value of the property for
purposes of taxation. . .

Capitalization of income is approprigte to value property which hes no other
attribute or function than the production of income. However, the income approach is
inapplicable to tangible special franchise property because for tax valuation purposes,
(1) only rental income, not sales or other business income, may be capitalized; (2) the
property, not merely the owner's business interest therein, must be valued; (3) the
income of the company cannct be allocated to the tangible property within the tax
distriet; and (4) this theory assumes that the taxpayer is both at risk and free to
attempt to maximize income, neither being the case with a regulated monopoly.

The reproduction cost approach includes the use of certain adjustments to
reproduction cost new if circumstances exist which impair the value of the property.
An allowanes far physical depreciation determined by the "straight-line" approach has
long been recognized as valid. However, the indusiry claims other allowances which
have never been recognized and are unsupported in law.

Although the law recognizes "economic obsoleseenee®™ under ecertain
circumstances; there is no support for an zilowanese to account for the effects of
regulation upon the value of property for purposes of taxation. An allowance might be
autharized for a company which cannot meet its taxes and other fixed charges, but not
for a company which is returning e profit.




An gllowanee for "functional obsolescence” has never been judicially recognized
where the operation of the property currently in place is neither impaired nor
inadequate, even if the labor and materials used in the original construction would be
replaced with less expensive and more efficient labor and materials if the plant were
built today. The only ecircumstances under which the courts have recognized an
allowance for functional obsolescence is where there is a loss in the value of tangible
property due to either "inadequacy™ or "superfluity".

Finally, it has been argued that there should be an allowance for piecemeal
construetion to account for purported inefficiencies in the installation of special
franchise properties. Such an allowance is without foundation in law or accepted
appraisal theory.



1. NATURE OF SPECIAL FRANCHISE

The impesition of reel property taxation upon special franchises in 1899 was a
dramatic legsl innovation. Sinee that time, the Courts have consistently
acknowledged the unique nature of this property and wpheld the eonespt by which it is
taxed.

Analysiss

No reasonable diseussion of the issues can proceed without en appreciation of
why the New York State Legislature, in 1899, enacted the special franchise tax where
none existed before. During the 1890's, New York was undergoing a proiound -
trgnsition into a new age.

Everybody resalized that a new era had opened, an
era of illimitable progress. Secience and invention
were producing fresh miraeles almost deily. Eaech
morning the newspepers seemed to be announcing
some dazzling project, ineredible in its magnitude,
extravagance and promised grandeur. Only a few
years remained before the twentieth century would
arrive, You didn't need the gifi-of prophecy to know
that, before its advent, life was going to be
radically different. No matter where you looked,
you saw that New York was being startlingd
transformed. By the time the century ran out, it
was f:erta.in to become an almost unrecognizable
city.

New Yorkers took pride in their technological achievements, such as the
magnificent bridge linking Manhaitan to Brooklyn and skyserapers exceeding twenty
stories high. On the thocoughfares, troilies were replacing horse-drawn carriages as
the backbone of the transportation systems of the day. But perhaps in no way was life
affected more dramatically than by the services becoming available to the public as a
result of the new technologies.

New Yorkers were becoming accustomed to
the new marvels of electricity. The city's telephone
system was already the largest and most efficient in
the world. By 1896, it had f{ifteen thousand
snhegorihars, as pomnared with s mere twenty-aight
hundred sixteen yeears earlier. There were twelve
centrel offices, or "exchanges,” which handled an
average total of one hundred and [ifty thousand
ealls a day, establishing connections in about forty
seconds. All subseribers were able to have "long-
distanee® conneections, and so make czlls to Boston



or Washington or even Chieago, and in an effort to
popularize telephone service the -company had
introduced "message rates,” with charges rising
from & minimum base of six hundred calls yearly, in
accordance with actusl use of the telephone. But
installation of a telephone in one's home was
considered a luxury, and most people, wishing to use
one "uptown,” went either to the nearest hotel, or to
some neighborhood store whose enterprising
proprietor had put in an mstrument for the use,
a wall — the mouthplece on a protrudmg metal
neck, the earpiece to be taken from a metal eradle
on the side of the box. You turned & crank lustily,
lifted the earpiece, and the agreeable young woman
at "central® who responded soon made your
connection. Whether you spoke from a hotel or a
store, anyone standing nearby could eavesdrop on
your conversaztion, so you were likely to be very
careful about discussing intimate personal affairs.

The expansion of electric hghtmc was scarcely
less remerkable. Three companies-were furnishing
this service to different parts of the city. Of these,
the Edison system was the largest. It supplied six
thousand customers with two hundred and twenty-
five thousand ineandescent lamps, three thousand
arc lamps, end some thirteen thousand horsepower
for motors. The city had a total of three hundred
and twenty-five thousand incandescent lamps and
sixty-two hundred are lights. Most of the
brownstone houses were Stlll illuminated by gas, but
wealthy people who had introduced eleetrieity for
lighting purposes were able to enjoy such other
conveniences as revolving electric fans to keep
reoms cool in sultry weather. Already predictions
were being made that cooking would be done, and
houses heated, by electricity, and New Yorkers had -
been assured that very soon they would be Mable to
remain at home and enjoy the lightest note of the
prima donna at the opera."2

It was dumnc' this period of fundamental change that the New York State Legislature

approved a radzcal departure from the existing method of corporate taxation — a tax
on "special franchises."

In the late nineteenth century, the State taxed corporations, not only on real
property, but also on personal property, both tangible and intangible. However, a



problem arose for assessment officials concerning the franchises to use the public way
held by corporations which would come to be known as "utilities." Clearly, these
franchises were valuable; what was not as clear was the part their value was to play in
the taxation of the corparation.

The assessars were burdened by & statute which predeted the nascent, yet
burgeoning, utility industry and allowed a corporation to deduct from its personal
property its debt payments (L. 1857, c. 456). Furthermore, in 1891, the State's highest
eourt, the Court of Appeals, held that only the capital stock of a corporation was
subjeet to taxation and that the franchise which conferred the privilege to carry on its
business, althoush undeniably property, constituted no part of its capital andg,
therefore, was not taxable (People ex rel. Union Trust Co. v. Coleman, 126 N.Y. 433,
27 N.E. 818 [1881]). -

More important in cerms of the taxation of the franchise to use the publie way
was Pegple ex rel. Manhattan Railway Co. v. Barker, 146 N.Y. 304, 40 N.E. 986,
decided in 1895. The Court of Appeals held that not only was the franchise to de
business excluded in essesuing the corporation's personalty, but sc, too, was the
franchise to use the sireets. The result: a loss of 100 million dollars — turn of the
century dollars -~ in tax revenues for New Yark City alone.3 Only legisiative action
could subject this property to taxation.

A simple legislative cverruling of the Unigp, Trust and Manhattzn Railway cases
would have made the value of the corporate franchises taxeble personal property.
However, the dichotomous treatment of debt in New York tax law (deduectable from
personalty, but not from reelty) would mean that ecorporations whose bonded
indebtedness exceeded the eapital stoek (including franehises) would be taxable only on
their real property. The value of the franchise would have gone untaxed. The more
effective solution was to define in law the value of the franchise to use the public way
as real property, thereby making that value immune to debt deductions.

This solution, however, could not become a reality without concerted political
support. The leader who was able to create and sustain that politieal support came to
the fore in 1898, when Theodore Roosevelt was elected Governor of New York Stete.

On taking office, Roadsevelt hed no special
goal in legislation afiecting corporations. What he
did have was an attitude, an approsch, a stance
toward controversial issues of corporate privileges
and regulation. His role, as he coneceived it, was
that of an honest broker among contending factions;
his aim, a just yet dcceptable compromise.=

Early in his sdministration, Roosevelt played the role of "honest broker”
regarding legisiation whieh awarded to certain corporations franchises to use the
public way. "In the long run, however, the most significent effect of the tunnel, rapid-
transit, and Astoria Gas bills was that they directed Roosevelt's attention to the
taxation of franchises as public policy."® Another whose attention was directed to this
issue was State Senator John Ford, who, along with the Governor, delieved that the



real property taxes paid by private individuals were excessive, wrﬁle'corporations
owning valuable yet untaxed franchises escaped their fair share.

As a result, Senator Ford introduced legislation to tax the franchise to use the
public way. The Governor publicly stated that he “favorfed the adoption of a system
whereby corporations in this State shall be taxed on the public franchises which they
control."® The bill created immediate controversy, and the issue developed into
perhaps the most important and visible politieal {and policy) action of Governor
Theodore Roosevelt's first year in office.”

. s
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The significance of this legisiztion at the time of its enactment cannot be
overstated. Immediate opposition developed from the affected corporations, as well
as from political leaders who described the bill as "radical legislation * * * bound to
strike the conservative business community * * * as an extreme coneession to
Bryanism."™8 The editors of the Brooklyn Eagle wrote that passage "would make New
York State quotable with Kansas, Nebraska and Missouri in the scale of communistic
and social legislation, as a state for capital to shun, for investments to abandon and
for enterprise and econfidence to desert."?

Nevertheless, the bill, in its original form, easily passed both houses of the State
Legislature. The importance of the Governor's active support in this was ruefully
recognized by his own party organization's leadership: there had been "nothing behind
this frantic Ford bill until ﬂyou sprang forward as its champion except the clamor of
two yellow newspapers.'l0 But when the bill reached his desk, the party leaders
renewed their efforts in the hope that Roosevelt would exercise that "very rare and
difficult quelity of moral courage not to sign it after the part [he] took in its
enactment."t1

But the pressure was to no evail. The Governor asserted that he had not "gone
off half-cocked in this matter,” that he had "the most profound indifiference to the
clamor of the yellow gapers" and that franchise taxation was "by no meens a
revolutionary measure.”1 '

Recognizing Roosevelt's determination, the opposition offered amendments: (1)
substitute & gross receipts tax; or (2) vest the assessment power in a State official
rather than the local authorities; and (3) provide for the deduction from the franchise
tax any taxes already payable for public rights.

The first amendment, really a substitute measure, was rejected "because it
would not produce as large a revenue and would diseriminate in faver of the larger
metropolitan companies with their relatively low operating costs as compared to
income.”13 The other offerings were, however, accepted: State assessment to avoid
"the utter corruption of Tammany in laying these taxes"l4 and thereby correcting
"he serious defeet in the bill";15 and deduction of franchise fees to avoid double
taxation.l8  Following the amendment at a Roosevelt-called special legislative
session, the Ford franchise tax bill was signed into law on May 25, 1899. '

Chapter 712 of the Laws of 1899 was deceptively simple in its language,
profoundly broad in its secope. For purposes of taxation, it ineluded within the



definition of reel property the privilege conferred upon certain corporations to make
use of the public way. In deseribing his purpose, Senator Ford stated:

The [prior] law enumerated the kinds of tangible
property which were to be assessed and taxed es
real property but said nothing about the property in
the land — the easements in, under and over the
public highways and places — whieh the corporations
owned in addition to their material structures.

In an amending law which I drew up — the
Ford franchise tax bill of 1899 — wherever the
material structure sppesred in the enumeration, I
inserted the words "including the value of the right,
privilege or franchise."17

While some questioned t_ﬁe classification of this frenchise as real property, Edwin
R.A. Seligman, Professor of Political Economy and Finance at Cclumbia University,
advising Governor Roosevelt on this issue, deemed the objection

* % % purely theoreticel. From the abstract point
of ‘view it is immaterial whethér we cless such a
franchise as personalty or as real estate. [t is ooth,
and it is neither. ‘The real estate ¢f a corporation is
made valuable by the existence of the frenchise in
the same way that the personalty. of the same
corporation is made valuable by the existence of the
franehise, The franchise might therefore be classed
as either real or as personal property * * * . The
classification of special franchises as real estate
# # ¥ {5 a peculiarity referable to that feature in
the New York tax system which permits deduetion
of debt from personalty but not from realty.l8

As a result, Professor Seligman suggested the term "special franchise™ to describe the
newly-created class of taxable reel property.!®

No sooner had the Stats Board of Tax Commissioners issued the first special
franchise assessments than the corporations challenged the constitutionality of the
very provision of the new law for which they themselves had lobbied: Stzte, rather
than local assessment. The Court of Appeeals, however, swept aside the clazimed
violation of the principle of home rule by emphasizing the unique quality of the
property to be assessed. In its opinion in People ex rel. Metropolitan Street Rv. v,
State Board of Tax Com'rs, 17¢ N.Y. 417, 67 N.E. 69 (1903), att'd 199 U.S. I, 22 3.CT.
705, 50 L.Ed. 65 (1805), the Court noted that the general franchises of a corporation
— to exist and to operate — had always been taxed by the State. The Court's obinion
also provided an excellent deseription of speeial franchise:




Special franchises [to use the public way], however,
had never been lawfully assessed either by loecal or
state authority, but were made taxzable property by
the act before us for the first time in the history of
the state (174 N.Y. at 436; emphasis supplied).

. Thus, special franchises were a singular class of property requiring singular
treatment:

* * * the Legislature * * * created & new system of
taxation, brought within its range a new character of
property * * *

The statute should be considered in the light of the
cireumstances existing when it was passed, which were
extraordinary and unprecedented. The system thus
created had never been known before, and, s its main
subject, the act dealt with special franchises, which had
never been taxed before (174 N.Y. at 438-439).

This very uniqueness became the cornerstone of the new law's constitutionality.
The principle of home rule could not be violated where property which had never
before been assessed was now to be so by & State, rather than a loeal, officer.

[The Legislature] found that the valuation of this new kind
of property, intangible, invisible, and elusive, but of great
value, would be attended with peculiar difficulties, which
would require & degree of knowledge and skill not
possessed by local assessors, but belonging only to
experts, who had Iong and carefully studied the subjeet of
taxation in all its varied aspects. The problem was to
place a just and adequate value upon a right capable of
valuation, but which was unseen, without form or
substance, and, as it were, the mere breath of the
Legislature. It wes a new problem that had never erisen
befcre during the history of the state, and it was to be
solved, not to meet local needs, but an exigeney of state
(174 N.Y. at 437-438).

Thus, the imposition of reasl property taxation upon speeial franchises-in 1899
was a dramatic legal innovation. Since that time, the Courts have consistently
acknowledged the unique nature of this property and upheld the concept by which it is
taxed.
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H. VALUATION OF THE INTANGIBLE COMPONENT

The special franchise law subjects to taxation not only the tangible property in
the public way but also the right to cceupy the public way. In faect, since the tangible
property had previously been subject to local assessment, the tax on the franchise
itself — the so-called "intangible property” — was the primeary purpese of the act. Its
vallidity was established in 1909 and has never been in doubt sinee.

Anelysis:

Subdivision (17) of seetion 102 of the Real Property Tax Law defines the term
"speeial franehise." It establishes & duel nature of this property consisting of: (1) an
intangible compenent, comprising the value of the right to use the public way; and (2)
a tangible component, comprising the value of the physical property actually placed in
the public way under the exercise of the franchise.

The Ford franchise tax bill was & model of simplieity: "wherever the materisl
structure appeared in the enumeration [of tangible real property subject to assessment
and taxation], I inserted the words "including the value of the right, privilege or
franchise.' n20 The resulting law, with the amending matter emphasized, graphicaliy
details Senator Ford's purpose: '

Seetion 1. Subdivision 3 of §2 of the tax law is
hereby amended to read as follows:

13, The terms 'land, ‘'reel estate,’ and 'real
property,’ es used in this chapter, include the land itself
gbove and under water, il buildings and other articeles and
structures, erected upon, under, or above, or affixed to
the same; all wharves and piers, including the value of the
right to collect wharfage, cranege, or dockage thereon;
all bridges, all telegraph lines, wires, poles, and
gppurténances; all supports and inclosures for eleetrical
conductors and other appurtenances upon, above, and
under ground; ell surface, underground, or elevated
raiiroads, including the value of all franchises. rights, or
ermission to construet. maintain. or operate the same in.
under, above, on. or through streets, highwavs. or publie
places; all railroad structures, subsTiruetires end
superstructures, tracks and the iron thereon; branches,
switches, and other fixtures permitted or authorized to be
made, laid, or placed in, upen, above, or under any public
or private road, street, or ground; all mains, pipes, and
tanks laid or placed in, upon, abave, or under any publie or
private street or place for condueting steam, heat, water,
oil, electricity, or any property, substance, or product
eapable of transportation or conveyance therein or that is
protected thereby, including the value of all franchises.
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rights, authority, or permission to construet, maintain, or
operate, in, under, above, upon, or through any streets,
hichways, or public places, any mains, pipes, tanks,
conduits, or wires, with their &ppurtenances., for
conducting water, steam, heat, light, power, zas, oil, or
other, substance, or electricity for telegraphic,
telephonie, or other purposes; all trees and underwood
growing upon land, and all mines, minerals, quarries, and
fossils in and under the same, except mines belonging to
the state. A franchise, right, authoritv, or permission
specified in this subdivision shell, for the purpose of
taxation, be known as a “special franchise.” A special
franchise shall be deemed to inelude the value of the
tangible property of a person, copartnership, association.
or corporation situated.in, upon, under, or above anvy
street, highway, public place, or publie waters in
connection with the special franchise. The tangible
property so ineluded shall be taxed as s part of the speecial

franchise. No propertv of 2 municipal corporation shail
be subject to & special franchise tax. (L.1899, C.712).

Today, the whole of the property, both tang‘igle and intesngible, is generally
referred to as the special franchise. However, in the early years of the program, when
interested parties spoke of the "special® franchise, they spoke of the right to use the
public way; what the Court of Appesls, in Metropolitan Street Railway, deseribed as a
"new kind of property, intangible, invisible, and elusive, but of great value" (174 N.Y.
at 437). The taxation of the tangible property was not new; the act's innovation was
the taxation of the intangible component. It is essential to understand this when
reviewing the early special franchise cases.

The Net Earnings Rule

In the Metropolitan Street Railway case, the Court of Appeals upheld the
constitutionality of the special franchise law. Four years later, with People ex rel.
Jamaice Water Supply Co., v. State Board of Tax Com'rs, 196 N.Y. 39, 89 N.E. 581
1809), mod'g 128 App.Div. 13, 112 N,Y.S. 392 (3d Dept. 1908), the courts began the
process of reviewing the methods by which the tangible and intangible components of
the taxable special franchise were to be valued.

Jarhaica Water had complained of its assessment of $800,000, and the trial court
directed a hearing before a Referee. Only the utility introduced evidence, the nature
of which is not stated in the opinions. The Referee valued the tangible property in the
streets at its reproduction cost new less depreciation (RCNLD). He valued the
intangible element of the special franchise by computing net earnings for the
preceding vear, by dedueting from the net eernings a five per cent return on the .



aggregate value of the company's tangible property in and out of the streets (based on
the RCNLD of struetures and original cost of land), and by capitalizing the remainder
at seven percent. The addition of the value for the tangible property in the streets to
the value for the intangible gave a totsl special franchise value of $906,033, and the
Referee therefore upheld the assessment.

On appeal from the order of the lower court confirming the Referee's report, the
utility did not contest the valuation of its tangible property in the streets at RCNLD.
chever, it did contend that the Referee’s method of valuing the special franchise
(that is, the irtangible component) was "arbitrary and misleading, and necessarily
includes in the essessment. intangible elements contributing to such earnings not
eopstituting a part of the special franchise" (196 N.Y. at 46-47). The Referee’s
method for valuing the intangible would be subsequently referred to as the "net
earnings rule”. What method Jamaica Water proposed to substitute does not appear.

Counsel for the State Board argued that the assessment was presumptively
correct and should not be overturned, even if shown to be in excess of the result
reached by the net earnings rule or by "any other one theory or rule” (195 N.Y. at 44),
Howaever, just as had the company, the Board offered no methodology in place of the
net eernings rule. Only the City of New Yark, elso a party to the action, wes willing
to accept the net earnings test as final.

The Court of Appeals stated that the Stafé Hoard was by no means bound by any

single rule. However, it then proceeded to give the followma qualified endorsement of
the net earnings rule:

While, as we have already pointed out, the
legislature has not preseribed any execlusive or hard and
fast rule for assessing the value of special frenchises, we
think that in the esse of this relator and many other
corporations similerly circumstenced the adoption and
application of the net earnings rule would result in a fair
and just valustion. There are obviously many cases,
however, to which it would not be applicable at all. Takse,
for example, the case of & corporation enjoying a speciel
franchise whieh by reason of mismanasgement or other

- eauses had yielded no earnings perhaps for many yesrs;
there it might be wholly contrary to the truth to hold that
the snecxa.l franchise of sueh corporation had no value
simply because there happened to have been no ezrnings
by which that value could be mesesured. Since, however,
the net earnings rue may often be employed with
convenience and justice and doubtless could justly e
adopted in the case et bar, it is proper for us to make
some observations in regard to the manner of applying it
and the ascertainment of the elements nec.ssary for its
applieation (196 N.Y. at 53



In effect, the Court's decision was that valuation of the special franchise would
be by RCNLD for the tangible and capitalized net earnings for the intangible, unless
the State Board introduced and proved an alternative methodology for valuation of the
intangible component. As adopted by the Court, the method for valuation of the
intangible was as follows:

(1) Ascertain the gross earnings.
(2) Deduet the operating expenses.

(3) Deduct a fair and reasonable return on that
portion of the capital of the corporation which
is invested in the tangible property.

The resulting balance gives the earnings
attributable to the special franchise. If this balance
be capitalized at a fair rate we have the value of
the special franchise (196 N.Y. at 58).

It cannot be overemphesized that the net-we‘é:rnin.gs rule a2pplied only to the
intangible property; the tangible property was valued by the RCNLD method.

The issue in Jamaiea Water Supply was the valuation of the special franchise —
"this new kind of property, intangible, invisible, and elusive” — made taxshle by the
legislature only ten years earlier. In the twenty years following Jamaics Water
Supply, use of the net earnings rule to value the intangible component was confirmed
and further refined by many courts (see, e.c., People ex rel. Third Ave. R.R. Co. v.

State Board of Tax Com'rs, 136 App. Div. 155, 120 N.Y.S. 528 [3d Dept. 1809 1, afi'd

188 N.Y. 608, 92 N.E. 1098-[1910]; Peonle ex rel. Hudson & Manhattan R.R. Co. Ve

- State Board of Tax Com'rs, 203 N.Y. 119, 96 N.E. 435 [1S11]; People ex rel

Manhattan Ry. Co. v. Woodbury, 203 N.Y. 231, 96 N.E. 420 [1811]; Peovle ex rel.
Third Ave. R.R. Co. v. State Board of Tax Com'rs, 137 App. Div. 731, 142 N.Y.S. 936
[ist Dept. 1913, aft'd 212 N.Y. 472, 106 N.E. 325 [1914]; People ex rel. Central
Hudson Gas & Electric Co. v. State Tax Com'n, 218 App. Div. 44 and 60, 217 N.Y.S.

707 and 722 [3d Dept. 1928], aff'd 247 N.Y. 281, 160 N.E. 371 [1928]). The rule thus

came to be described by Bonbright:

As a result of subsequent decisions, the formula of
the Jamaica Water case has come close to being rigidified
into hard-and-fast law. Indeed, it is the most striking
approach to a rigid valuation formula that has come to
our attention in our entire study of legal appraisal. To be
sure, the opinions have continued to repeat the doctrine
that no one method of valuation is final. So far, however,
this doetrine has been given little effect in practice.21
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Rate Regulation

In the early years, the value of the intangible was the predominant component of
special franchise assessments. FHowever, between 1916 and 1947, the value of the
intangible relative to the tangible dropped precipitously:22

YEAR INTANGIBLE VALUE TANGIBLE VALUE FULL VALUE
Dollar Percentage Dollar Percentage
gmoint of full value  amount of full value
1.916 $330,996,264 50.9% % 314,309,673 49.1% § 649,305,937
1830 $162,961,828  16.1% $ 944,141,691 83.9% $1,007,105,519
1947 § 86,943,347  T.4% $1,073,179,188 92.6% $1,160,123,045

The reason for this is unmistakable: the effective’ regulation of utilities by the New
York State Public Serviee Commission (PSC) was yielding smaller and smaller earnings
to capitalize undet the net earnings rule.

Administrative regulation of publie utilities in'New York was established in 1853
with the first Railroad Commission (L. 1853, ¢. 526). However, while these first
Commissioners were given limited powers to uncover and report violations of law
(§13), rates were originally fixed by the State Legislature. The first delegation of
. getual rate-making authority to an administrative agency gecurred in 1903, when the
Commission of Gas and Electric was created to fix the maximum prices for gas and
electric light service (L.1905, ¢. 737). Shortly thereafter, in 1907, the Public Service
Commissions Law was enacted (L. 1907, c. 429).

By the late 1920s, rate regulation had broken down (see, Seation IV, "Valuation of
the Tangible Component by Original Cast [pp. 30-36], In 1930, & Legislative
Commission to revise the Public Serviee Commissions Law made recommendations
(see, Report of Commission on Revision of the Publie Service Commissions Law 1930,
Vois. I-IV) which, following enactment (L.1330, cc. 780, 761, T73-783), generally
strengthened the hand of the PSC in matters such es ecapitalization, holding and
effiliated compenies, utility accounts and records, and finencial trznsactions.
However, no practicable solution of the rate-meking difficulties was found.23

Ultimately, the PSC would essert its power over utility rates, and, when it did,

tHe net earnings, which in the early part of this century formed so significant & portion
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of the total special franchise assessment, declined under that regulation. Clearly,
however, the franchise to use the public way remained a valuable commodity; witness
the present economic health of utilities whose origins reach back into the last century,
even before the enactment of the speecial franchise tax law.

The Five Percent Rule

Regulation had a significant effect upon the operation of the net eernings rule.

T 3 4 3 3 H S lem ke
in an age of virtually unbridied inecome, "the adoption and application of the net

earnings rule would result in a fair and just valuation” (People ex rel. Jamaica Water

Supply Co v. State Board of Tax Com'rs, 196 N.Y. at 55). However, even then, the
Court of Appeals noted that:

There are obviously many cmses, however, to which it
would not be applicable at all. Tsake, for example, the
case of a corporation enjoying a special franchise which
by reason of mismanagement or other causes had yielded
no earnings perhaps for many years; there it might be
wholly contrary to the truth to hold that the special
franchise of such corporation hadn¢ value simply because
there happened to be no earnings by which that value
could be meesured (196 N.Y. at 35).

E 3 I

If, as is suggested might occur in some supposed cases,
this would result in giving a speeial franchise no taxable
“velue at all, that would be a conelusive reason for
rejecting the net earnines rule in suech cases and would
demand the adoption of some other method of valuation
(196 N.Y. at 59; emphasis supplied).

The cumulative effects of rate regulation and economies eventually produced
just such a situation, reviewed in People ex rel. New York Telephone Co. v. Browne,
n.o.r. (Sup. Ct., Albany Co. 1953).“% There, the corporation’'s witness testiiied that in
"applying the net earnings rule as laid down in the aforesaid Jamaica case there was a
deficit rather than net earnings subject to eapitalization” (slip op. at 24-25; emphasis
supplied). As a result, the State Tax Commission ecaleculated the value of the
intangible component on the basis of 5% of the tangible valuation (RCNLD).

The corporation argued that this figure was "arbitrary® (slip op. at 13) and
represented a double taxation of the franchise. As the Referee stated



The position of the relator is that that
physical property would have mere junk value, and
no more, were it not for the rights and privileges
granted to it by the State end that in computing
reproduction cost new [of the tangible propertyl and
depreciating the same the State Tax Commission
has already taken into consideration the value of the
franchise (slip op. at 15).

These positions were entirely rejected by Referee Lounsberry, who, in eonstruing
the statute, found that the inclusion of the specifie reference to the tangible property
"indicates the separability for tax purpoeses of the value of the physical property and
the value of the grant from the State" (slip op. at 14), Accordingly, the Referee
found that "(flhe relator's argument that the valuation of the tangible part of its
special franchise, if more than junk value, includes the value of the intangible element
ean not be sustained as a matter of law" (slip op. at 1&; -emphasis supplied).

As to the State Tax Commission's manner of vaiuing the intangible compcnent in
the absence of net esrnings, the Referee dismissed the charge of arbitrariness upon
the testimony of the Commission’s witness. Having qualified as an expert on public
utility matters, "{hle stated that in his opinion the figure of § percent of the vaiue of
the physical property of the relator located In the City of Buffalo was fair and
reasonable” (slip op. at 16). Quoting and fcllowing.the autharity of the Jamaica Water
Supply case, the Referee found-that "[Wnder the law and the fact of the particuler
nature of the taxpayer's operation and special franchise the State Tax Commission was
justified in refusing to apply the net earnings rule" {(slip op. at 25).

Within a short period of time, this new method of veluing the intangible
component received a full judicial review in Matter of Staten Island Edison Corp. v. ¢
Maore, 6 A.D.2d 369, 177 N.Y.S.2d 129 (3d Dept. 1958), revig 6 Misc.2d 1031, 164
N.Y.S.2d 772 (Sup. Ct., Alhany Co. 1953), aff'd after remand 15 A.D.2d 983, 225
N.Y.S.2d 520 (1962), aff'd 12 N.Y.2d 846, 187 N.E.2d 475, 236 N.Y.S5.2d 624 (1862).
The Referee in Staten Gsland Edison, unable to distinguish the Browne case, simply
disagreed with that opinion, adopting all that had there been rejected. He cited
Jamaica Water Supplv for its holding that "in most ceses 'the adoption and application
of the net earnings rule would result in a fair and just valuation' (164 N.Y.S.2d at 789),
but he failed to continue the quotation to inelude the languags regarding the
"obviously many cases, however, to which it would not be applicable” (Peonle ex rel.
Jamdica Water Suoply Co. v. State Board of Tax Com'rs, 196 N.Y. at 33), as hed
Referee Lounsberry in Browne.. Lhus, in marked contrast to the only other case which
reviewed the issue, Referee MceNulty found thet "(ijf an independent value is to be
placed on the franchise right in a case where there are no excess earnings, double
taxation is bound to result" (164 N.Y.S.2d at 790). Accordingly, the value of the
intangible property here was deemed to have "necessarily merged into and becomes an
integral part of the value aseribed to the tangible component of the franchise" (16
N.Y.S.2d at 788-789).




The Appellate Division reversed the decision of the Referee. The finding that
the intangible had merged with the tangible with the result that the former was not
subject to an independent assessment was rejected:

We do not believe this argument to be tenable. The
State Board has no control over the various items
which are used in arriving at the earning ratio in
accordance with accounting methods and practices
prescribed by the Publie Service Commission. The
State Board employed a 5 percent figure for

- determining the value of the intangibles which
seex)ned warranted on the record (177 N.Y.S.2d at
134).

The Appellate Division accepted "as a proper component of value the intangible
property in the amount found by the Board as justified and reasonable" (177 N.Y.S.2d
at 136), and the Court of Appesls affirmed: ™t is sufficient simply to note that the
record before us supports the result reached below” (12 N.Y.2d at 848). '

The special franchise law subjeets to texation not only the tangible property in
the public way but also the right to oecupy the public way. In fact, sinee the tangible
property had previously been subject to loeal assessment, the tax on the franchise
itself - the se-called "intangible property” - was the primary purpose of the act. Its
validity was established in 1909 and has never been in doubt since.

Sections 197-3.7 and 197-3.8 of our Rules are promulgated in recognition of
these legal developments. The net earnings rule has been modified and is now ealled
the excess earnings rule due to the substitution of rate base (valued primarily on an
original cost less depreciation basis [OCLDI) for the RCNLD of the tangible property
to arrive at excess earnings. The reason for this modifieation is that since (1) the
value of the intangible component hes been held to be, in the eircumstances deseribed
above, a function of the property’s earning capacity, and (2) a utility’s earnings are
strictly regulated on the basis of OCLD, the only equitable means of meesuring the
intangible value in those circumstances is upon the same basis as that on which the
PSC regulates the property's income. ’



-18-

. VALUATION OF THE TANGIBLE COMPONENT BY REPRODUCTION COST

Tangible special franchise property must be valued by a repreduction cost
approach, especially sinee it is "speciaity™ property.

Analysis:

An examination of the case law leads to the inescspable conelusion that
reproduction cost new less depreciation {(RCNLD) is the only appropriate methad by
which tengible speeial franchise property may be valued.

This is not to say that the eourts have refused to recognize & dimunition of ths
value of real property as & result of the economie circumstences of the company;
however, this recognition has taken the form of an adjustment to RCNLD rather than
the use of the income approeseh. This allowance will be considered in Seeticn VII,
"Economie Obsoleseence® (pp. 43-45).

The Specialty Doetrine

The courts have repeatedly concluded that-"speeialty" property must be valued
using RCNLD. Recently, the Court of Appeals in Matter of Great Atlantie & Pscific
. Tea Co., Inc. v. Kiernan, 42 N.Y.2d 236, 366 N.E.2d 808, 397 N.Y.5.2d 718 (1377)
Stated that "4 specialty may perhaps be best defined as &'structure whieh is unicuely
adapted to the business conducted upon it and cennot be converted {o other uses
without the expenditure of large sums of money [citations omitted” (42 M.Y.2d at
240; emphasis in original).

These eriteria were reaffirmed and refined in Matter of County of Suffolk (Van
Bourgondien), 47 N.Y.2d 507, 392 N.E.2d 1236, 419 N.Y.5.2d 52 (1979):

(a) The improvement must be unique and must
be specially built for the specific purpose for which
it is designed; (b) There must be & sbecial use for
which the improvement must be so speciglly used;
(¢) There must be no market for the type of
property * * * and no sales of property for such use;
and (d) The improvement must be an eppropriate
improvement at the time of the taking end its use
must be economiecelly feasible and ressonably
expected to be replaced * * ¥, I[n Matter of Great
Atiantic & Pacitiec Tea Co. v, Kiernan (42 N.Y,2d
938, 240), in the context of & tax certioren
proceeding, we added a further refinement to the
element of uniqueness: "a specialty may perhaps be
best defined as a strueture which is uniguelv
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”

adapted to the business conducted upon it or use
made of it and cannot be converted to other uses
without the expenditure of substantial sums of
money" (47 N.Y.2d at 512; emphasis in original).

An analysis of these standards makes clear that tangible special franchise
property is specialty property:

a. The "mains, pipes, tanks, conduits, wires or transformers, with their
appurtenances, for conducting water, steam, light, power, electricity, gas or
other substance" (RPTL, §102[17]), which make up tangible property are "unique”

and ":nunﬁn"u built® for the snecifis nurnose for whinh thevy are dasirmed. "The
:‘ dt & HEVN‘*J\— y WA kWA VT Aih e b d \-oJ Tedd o uwasaA -l

requirement of uniqueness goes to the funetion of the building, not to the
avgilability of its components® {47 N.Y.2d at 512; emphasis in original).

b.  The installation of this property is clearly "a special use for which they
were originally designed.” As stated in Metropolitan Street Railway, "[g]ll the
mains and pipes, poles and wires, rails and ties of the relators, when separated
from their special franchises, have no value except as firewocod or old iron" (174
N.Y. at 441).

ec. As the cases have clearly held, there is no market for this type of property
and no sales of similar property for this use.

d. Tangible special franchise property is "an appropriate use of the property;
it is economiceally feasible and reasonably expected to be replaced.” It requires
no citation of authority to suggest that should this property be destroyed, it
necessarily would be replaced. Our society is so heavily dependent upon most
forms of special franchise that non-replacement is unthinkable, :

More recently, in Matter of Consolidated Edison Co. of N.Y. v. State Boerd of

Equalization and Assessment, 101 Mise. 24 910, 422 N.Y.S.2d 5384 {Sup.Ct., Albany Co.

1979), mod. on other grds. 83 A.D. 2d 355, 445 N.Y.S.2d 243 (3d Dept. 1981), aff'd 58
N.Y.2d 710, 444 N.EZd 1326, 458 N.Y S.2d 907 (1982), the Court analyzed the
assessment methods applicable to tangible special franchise property:

The legislature has not mandated nor
preseribed any execlusive method for the valuation of
special franchises. However, where property is
designed for "unique" purposes or is "uniquely
adapted* to the business condueted upon it or use
made of it, for which there is no market, and which
cannot be converted to other uses without the
expenditire of substantial sums of money, such
property has been classified as a "specialty" and
regarded as such in determining its sound value.
Applying these criteria to petitioner's special
franchises impels the conclusion that we are dealing



here 'with the valuation of Mspecialty® property
(Matter of County of Suffolk [C. J. Van
Bourcondien, Ine.f, 47 N.Y.2d 507, 419 N.Y.S.2d 718,
366 N.E.2d 1236; Matter of A & P Tea Co. v.
Kiernan, 42 N.Y.2d 236, 397 N.Y.5.2d 718, 366
N.E.2d 808). It has consistently been held that the
proper and aceepted method for the valuation of a
"speciglty" is reproduction cest new less
deprecxaﬁon, except in a case whers, because of the
newness of the property, zctual construction cost
mey adequately and fairly reflect its value (Matter
of County of Suffolk [C. J. Van Bourgondien, Inc.l,
supra; Matter of Onondaga County Water Dist. v.
Board of Assessors, 39 N.Y.2d 601, ©0§, 385
N.Y.S.2d 13, 15, 350 N.E.2d 390, 391; Matter of
Semiple School for Girls v. Boyland, 308 N.¥Y. 382,
389, 126 N.E.2d 294, 296; People ex rel. Hotel
Paramount Corp. v. Chambers, 298 N.Y. 372, 83
N.E.2d 839; Westbury Drive-in v. Board of Assessors
of Countv of Nassau, 70 Misc.2d 1077, 1081, 335

N.Y.S.2d 361, 383, aff'd. 45 A.D.2d 821, 356

N.Y.S.2d 1017; Long I5. Light. Co. V. State of New
York 28 A.D.Zci 1014, 10135, 283"N.Y.S.2d 806, 808;
ef. Orgel, Valuation Under Eminent Domain, sec.
211, p.95) (422 N.Y.S.2d at 586-387).

Thus, the specialty doctrine requires the use of RCNLD to establish the value of the
tangible special frenchise. Moreover, in the numerous instances in which courts have
reviewed the valuation of this type of property, RCNLD has slways been applied.

Railroad Casés

When the special iranchise tax wes enacted in 1899, a methodology for valuing
tangible utility property had alresdy been approved by the courts with regard to
railroad real property. The case law is notable for two reasons: (1) va.luatmn by
income ecapitalization was thoroughly rejected; and (2) RCNLD was accepted as and
has remained the only means of valuing this type of property.

Prior to 1897, railroads were assessed primerily on the basis of capitalization of
earnings. The Court of Appeals stated in Peoole ex. rel. Bt.f’alo and State Line R. Co.
V. Ballev, 48 N.Y. 70 (1871) that:

A reilroad through the town of Hamburgh only,
heving no connection et either end, would be of no
value. The erections and superstructure would

-
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destroy its value for family purposes. As a railroad,
it would have no passengers and no business, and
would be worthless. The attempt to use it as such
would involve debt and embarrassment, but no
profit * * *,  Each piece of property is to be
estimated in connection with its position, and the
business and profit to be derived therefrom. The
road in question is part of & whole, and is to be
valued as such. This is independent of the taxation
of the capital. It is an estimate of the value of the
real estate for railroed purposes * * * {48 NV, at

77; emphasis supplied).

From this point until 1897, the courts routinely reduced reproduction cost based
railroad assessments (People ex rel. New York Elevated R. Co. v. Comr’s., 19 Hun.
460 [1st Dept. 1879]; People ex rel. Ogdensburgh & C.C. R.R. Co. v. Pond, 13 Abb.
N.Cas. [3rd Dept. 1882]; People ex rel. Albanv & Greenbush Bridee Co. v. Weaver, 34
Hun. 321 [3rd Dept. 1884, app. dism. 39 N.Y. 659; People ex rel. Walkill Valley R.P.C.
v. Keator, 17 Abb. N.Cas.” 369 [3rd Dept. 1883]; People ex reil. Delaware & Hudson
Canal Co. v. Roosa, 2 How.Pr. (n.s.) 454 [Sup.Ct., Ulster Co. 1£83]; People ex rel
Rome, W. O. & R.R. Co. v. Hicks, 40 BFun. 598, aff'd 105 N.¥. 188, 11 N.E. 8353
{1887]; but see, People ex rel. Panama R.R. Co. ¥:‘Com'rs of Taxes, 104 N.Y. 240, 10
N.E. 437 [1887]).

However, in 1897, in Peoble ex rel. Delaware, Lackawanna & Western R.R. Co.
v. Clapp, 152 N.Y. 490, 46 N.E. 842 (1897), the Court of Appeals dramatically altered
the law. At issue in Clapp was the assessment of seven miles of railroad track
belonging to a profitable railroad company. After considering the earnings of the
railroad, the assessors had valued the property in excess of RCNLD, the rationale
being that if diminished earnings require a lower assessment than RCNLD, then
enhanced earnings justify 8 greater assessment.

The Court of Appeals rejected this income approach in favor of the reproduction
cost approach on the grounds that capitelization of income involves insurmountable
difficulties, whereas the reproduction cost approach is straightforward, accurate and
fair when applied to & "paying railroad". The Court compared the relative merits of
. the two approaches as appled to utility property:

The earnings of a railroad include the earnings
of the personal property as well as the real estate.
It includes the use of its franchises, and the profits
of operation may, in many cases, be attributed to
the skill or ability of the management. The rentals
grow out of all real and personal estate and
franchises. It is simplv impossible to apoortion the
rentals or earnings and credit the just oroportion to
real estate, to personal orooerty and to franchises.
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To ascertain the rental per mile, and then capitalize
that sum at six per cent ih order to ascertain the
value per mile, as seems to have been done in this
ease, would include the use of real and personel
property and corporate franchises, and such a rule
for the assessmernt of resl estate alone is misleading
and wholly unrelizble.

The cost of reproducing these seven miles of
railrcad seems to us to be the just and reasonable
rule of valuation. There is no reason that we ean
perceive for assessing this property at a greater sum
than the cost of replecement. It may not in every
case be worth what it would cost to reproduce it.
That would depend upon the income or earning
capacity of the road after it is built. But thisis the
ease of a paying railroed, and, when valued at what
it would cost to procure the land, construct the
roadbed, put down the ties and rails and erset the
buildings and other struetures, all new, it is difficult
to see any ground for essessing it at a larger
sum* ®* * _ Such a rule of valugtion is ressonable
and possible.” But to ascertain-the value of a few
miles of railroad in a country towin upon & complex
theorvy based upon the income ar reatals of two
hundred rniles in this state of an intricate railrcad
system extending into other states, is impracticable,
and, if permitted, would, in many ceses, result in
Injustice. An assessment based upan the eost of
reoroduction eliminates. from the .question sU
extraneous elements, and 2t the same time subjeets
railroad propertv to its just share of the public
burdens* * * . .

The essessment of the real estate upon a basis
of profits of income of the whole railroad must
necessarily attribute to the real estate a value
which should be shared with the personel property
and franchises. This objection is cbviated when the
real estate is assessed as such, end et a valuation
not to exesed the sum at which it could then be
produeed in its evstma conditions. Of eourse, the
valuation will vary in each locality aceording tfo
circumstanees, as the cost will vary. In scme
localities the property mey have increased in velue
from natural ceuses, end in others it t may have
depreciated, but these inequalities are Drac*lcallv
eliminated when in each localxtv the resl estate is
valued according to the cost of reproduction (152
N.Y. at 433-497; emphasis supplied).
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This analysis is relevant both to the issue of RCNLD versus the income approach
and to the issue of the unit approach versus the summation approach, discussed in
Section V, "Valuation of the Tangible Component by the Incom e Approach® {pp. 37-38).
For now, it is enough to say that the Clapp case stands for the proposition that
RCNLD, rather than capitalization of income, is the proper method of vaeluing tangible
utility property.

In Clapp, the Court did acknowledge that in the ease of a non-paying reailroad the
proper assessment could be less than reproduction cost, depending upon income and
earnings capacity. In ecases since Clapp primarily involving non-paying railroads, the
courts recognize an impairment in the value of resl property es a2 result of the
economic distress, but, as noted earlier, this recognition has taken the form of an
adjustment to RCNLD, rather than the rejection of the cost approach (ses, Section VII,
"Economic Obsolescence™ [pp. 43-43]).

Specisal Franchise Cases

As we have throughout, we again stress the historical context within which the
law on speeial franchise assessment developed. Unlike today, when the tangible
component of a special franchise may exceed 95% of the entire full value, in the age
when most of the leading cases were decided, the velue of the intangible component
was far greater.

As a result, it was to the edvantage of the corporation to recsive as high a
tangible property valuation as possible. The net egrnings rule required a deduction
from gross earnings of "a fair and ressonable return on that portion of the eapital of
the corporation which is invested in the tangible property" (Peaple ex rel. Jamaica
Water Supply v. State Boerd of Tax Com'rs, 196 N.Y. at 58). Thus, the higher the
value of the corporate tangible property,2® the higher the earnings attributable to it
after applying the rate of return. The higher the return on the tangible property, the
lower the earnings attributable to the intangible component which, when eapitalized,
represent its value under the net earnings rule. Accordingly, despite the fact that the
valuation of the intangible was at issue in Jamaica Water Supply end the cases which
follow, discussion there of the valuation of the tangible property is not only germane,
but crucial. Without a determination of the value of the tangible, the courts eould not
apply the net earnings rule in valuing the intangible.

The Referse in Jamaica Water Supply valued the tangible property by "what it
would cost to reproduce the property new, less 5% depreciation” (196 N.Y. at 43).
Since the corporation preferred RCNLD to original cost less depreciation (for the
reasons ‘stated above), this finding went unchallenged by the corporation. However,
the corporation did object when, for purposes of allowing a return on the tangible
property under the net earnings rule, the Referee included the original cost of the
land instead of its present value. That the corporation sought the highest possible
valuation of the tangible property is clear from its argumentz "The referee erred in
allowing a return upon only the original cost, instead of the mueh greater present




value of the relator's land [eiting Willcox v. Consolidated Gas Co., 212 U.S. 19, 29
S.Ct. 192, 53 L.Ed. 382 (1309)]" (196 N.Y. at 48).

In agreeing with the corporation, the Appellate Division found it

* % ¥ diffieult to understand upon what ground they
refuse to give to the reletor the actual value of its
real estate * * *, The question is: What is the
relator's property, tangible and intangible, actually
worth? Actusl value. and not cost, i§ the true basis
for taxation. it was, therefore, clearly error io
refuse to recognize the gectual value of the real
estate owned by the relator (112 N.Y.S. at 394;
emphasis supplied).

The Court of Apnesls affirmed, citing the same authority relied upon by the
corporation: "The tdxes upaon tiis land are based upon the present value, not upon its
cost to the corporation when originelly acquired. So we think its present vaiue must
be taken into aceount in applying the net earnings rule to the valuaticn of the special
franchise (196 N.Y. at 59). Original cost, then, was clearly diseredited and rejected
as a valid method for valuing tengible property for tax purposes in faver cf present
value (RCNLD).

At virtually the same time that the courts were reviewing the issues in the
Jameica Water Supblv case, similar, if not identicel, arguments were being heerd in
another special iranchise assessment review proceeding. In Peoole ex rel. Third ave,
R.R. Co. v. State Board of Tax Com'rs, 136 App. Div. 155, 120 N.Y.S. 523 (3d Dept.
1909) aff'd 198 N.Y. 608, 92 N.E. 1098 (1910), the utility requested a reduced special
franchise assessment based upon the use of reproduction cost new in the valuation of
its tangible property. Significantly, the corporation argued sgainst a reduction in
reproduction cost new due to depreciation. Again, the higher value (without
depreciation) as a factor in the net eernings rule would produce a lower overall value
end, therefore, @ reduced assessment.

The State Board and the City of New York maintained that present or actual
value (RCNLD) was the proper measure, and the lower court agreed. The railroad
eppealed, and while neither the opinion nor the Record on Appesl explicitly defines the
terms, "actual value" and "reproduetion cost," it is clear from both that actual value
refers to reproducticn cost less depreciation.

It is uwged that the actual value of the
tangible property should have been considered
rather than its reproduction ¢ost. Some of the
property was oraetiesllv indestruetibie by use.
and mucn of it was nesriv new. 4&s to sueh
properties, the reproduction cost would fzirly




indicate its value. The record does not give
faets sufficient to warrant & determination
how much the other propertv had depreciated
(120 N.Y.S. at 529; emphasis supplied).

Unless the parties were differentiating between actual velue and reproduection cost on
the basis of depreciation, the comments of the Court that the property was
"praetically indestructible by use” and "nearly new" have no meaning; of similar import

is the reference to the lack of evidence in the record as to "how much the other
oroperty had depreciated.®

In the Brief on behalf of the State Board of Tax Commissioners and The City of
New York, the use of reproduction cost was explained:

* % * in the Jamaica case we contended that the
relator was only entitled to a return upon the
original cost of the land and not upon its present
value., To be consistent therefore in our theory, we
made the same contention before the Referee in the
case at bar., As we asked the Referee and the
courts to ellow a return upen the criginal cost of the
land, we were consistent when it came to the other
tangible portions of the relator's plant, and as there
was no testimony as to the originel cost of these
portions of the plant we took the cost to reproduce
it new as being the best evidence (Brief at 24-25;
emphasis supplied).

The State Board also noted that at the time of the Referee's report, the Referee's
decision in Jamaica Water Supply had not yet been reversed by the Appellate Division
and then affirmed by the Court of Appesals. Thus, "et the time the Referee's second
report in the case at bar was made, it was the law in this State that & return could
only be had upon the original cost of tangible property" (Brief at 25).

With the opinions of the Appellate Division and the Court of Appeals in Jamaiea
Water Supply, that a return was to be computed on the present value of land, not its
original cost, the State Board merely asked the Court "to apply the law of the State to
the case at bar" (Brief at 25). It also noted the "inconsistent position” (Brief at 26) of
the corporation seeking to obtain a return on the greatly appreciated present value of
its land while claiming entitlement to a return on the other tangible property valued
by its original cost or, in the absence of proof as to what that was, its reproduction
cost new without any adjustment for depreciation:

There is no reason for any such distinetion. If
the relator is entitled to the benefit of appreciation
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in the value of some of its property, there is no
‘reason why depreciation should be ignored,
especially when the test laid down by all the
authorities is that the return must be based upon the
present value of the property employed in the
production of the earnings (Brief at 27).

Despite this argument, the Court affirmed the valuation at reproduction cost
new. However, this should not be taken as rejecting, as a2 matter ¢f law, an allowance
for depreciation where appropriate, since that portion of the appeal was dismissed on
procedural grounds: "The trial having proceeded entirely on that theory [reproduection
cost new], I think neither party is in & position to be heard against jt" {People ex rel.
Third Ave. R.R. Co. v, State Board of Tax Com'rs, 120 N.Y.S. at 529).

The timing of the decisions in Jamaica Water Suoply end Third Avenue Railroad
shows the extent to which the utilities understood the net earnings ruie and sought to
meake it work to their advantage. This understanding is most clearly shown in People
ex rel. Hudson end Manhattan Ry. Ca. v. State Board of Tax Com'rs, 203 N.Y. 119, 96
N.E. 435 (1911), rev'g 142 App. Div. 220, 126 N.¥.S. 1063 (3d Dept. 1911) and 143 App.
Div. 26, 127 N.Y.S. 918 (Ist Dept. 1911). To hegin, the utility argued, and the court
‘agreed, thai since the subject property was a partly constructed and pressntly non-
operating railroad, "at this time no assessed ‘value should be attributed to such
privilege [the intangible component]” (203 ¥.Y. at 130).

With the valuation of the intangible component of this special franchise
eliminated, the assessment would rest only upon the vaiuation of the tangible property.
Accordingly, with the net earnings rule inspplicable in these circumstances, the
corporation argued against a tangible value based upon reproduction cost new on the
ground that this would be "greatly in excess of any fair velue of such tangible
property”® (203 N.Y. at 121). Instead, "only its scrap value, which is merely nominal,
should be considerad" (126 N.Y.S. at 1063).

The Court of Appeals rejected this contention, finding instead that

That there is evidence to sustain the determination
of the state board is reasonably cleer. The expert
evidence shows that the assessed valuetion of the
tangible property does not exeeed the cost of
reproduction. The relator, however, contends that
the cost of reproduction does not .necessarilv
determine the vslue of the propertv.  That
proposition mayv be conceded. but nevertheless it is
some evidence of value. [n 1908 no pert orf the
railroad's tunnei, structures and roadway was so far
completed as to enable it to put eny part of its
railroad in operation * * * ., [However, tlhe
promoters evidently had feith in it, for they
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continued its prosecution. There is no claim that
there has been any mistake in the plans or
construction of the work which necessitates the
gbandonment or replseing of any part of the
sirueture and the substitution of a new struetire.
Under these circumstances, we think until it is
shown by actual experience that the sirueture is
worth less than the cost of reproduction, sueh cost
is the best evidenee of value (203 N.Y. at 123-124;
emphasis supplied).

{In our view, the lack of & depreciation allowance is explained by the obvious newness
of the construction).

With the Jamaiea Water Supply (1808), Third Avenue Railroad (1910), and Hudson
and Manhattan Railway (1911) cases, the courts unequivceably established RCNTD as

the appropriate methodology to use in the valuation of the tangible component of the
special franchise assessment. Despite this, the utilities, in subseguent litigation,
continued to argue otherwise. :

In People ex rel. Third Ave. R.R. Ca. v. State Board of Tax Com™s, 212 N.Y.
472, 106 N.E. 325 (1914), aff'g 157 App. Div. 731, T22°N.Y.5. 986 (Ist Dept. 1913), the
corporation, in seeking to prove e higher value of its tangible component, sought to

- preclude the introduction of depreciation as a reduction of reproduction cost new.

The court found the value of the tangible property
of the relators in the streets in its condition on the
tax day [that is, RCNLD] to be $3,591,302.40, and
that it would have eost $5,707,780 to reproduce it
new at that.time [RCN]. We are not asked to review
these findings of fact; but the appellants contend
that they were entitled to have ineluded in the value
of the tangible property upon which a return is to be
allowed, the reproduction value of the tangible.
property in the streets, as distinguished from the
depreciated or present wvalue thereof, upon which
the order of the court was predicated. We are of
the opinion that the eourt adopted the proper rule
established by the authorities and recently declared
by t)his court [citations omitted (142 N.Y.S. at
1001).

Furthermore, error was claimed for the exclusion "from the value of the tangible
property [of] an item for 'development expenses' of $3,094,752.44" (142 N.Y.S. at
1002), a sum nearly equal to the RCNLD. ,



The Appellats Division rejection of both these additions to tangible value was
affirmed by the Court of Appeals:

In the present case, the value of the tangible
property was proven at the Special Term by
evidence of the witnesses of the relators of the cost
of reproduction and of accrued depreciation. Such
avidence was not disputed (212 N.Y. at 486-487).

As to the development expenses or overhead charges, the Court "approveld of
the decision of the Appellate Division eoncerning this matter” (212 N.Y. at 487), which
affirmed the "trial court [whieh], by a finding of fact held such testimony inadequate
to inerease the reproduction value as proven® (212 N.Y. at 487).

If any doubt remained as to the propriety of RCNLD as a means of valuing
tangible special franchise property, it was laid to rest in People ex rel. New York
Central & Hudson R.R. Co. v. Woodbury, 167 App. Div. 428, 153 N.X.S. 537 (3d Dept.
1915), aif'd 418 N.Y. 645, 112 N.E. 1070 (1916), a case involving a steel trestle over 2
street. The State Board admitted that the RCN was $16,487 and conesded that "the
present value of this structure in 1307, allowing for depreciation [RCNLD] , was only
$10,327" (158 N.Y.S. at 538). The Court confirmed the assessment based upon
RCNLD, putting the entire valuation process intg perspectives

The matter of determining the vaiie of a special
franchise [that is, the intangible component] is
admittedly one of considerable difficulty and as to
which experts might well differ. But the valuation
of the tangible property included in a special
franchise presents no such diffieuities. As to sueh
tangible property we think the usual rules as to
value should applv and that it should accordingly be
valued at the cost of reproduction less depreciation
153 N.Y.S. at §38; emphnasis supolied).

Modern Cases

Court-sanctioned application of RCNLD did not end with the age of net earnings.
The introduction of the five percent rule for valuation of the intangible component
saw no comparable conversion in the methodelogy for valuation of the tzngible, though
not for the lack of advoeacy. In Peonle ex rel. New York Teleohone Co. v. Browne.
Referee Lounsberry, in his unreported opinion, upneld the State Tax Commission's
valustion in the face of several diverse methodologies presented by the corporation as
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alternatives to the well-settled RCNLD; valuation by the reproduction cost approach
was similarly upheld in the Staten Island Edison case (see, Section IV, "Valuation of the
Tengible Component by Original Cost™ [pp. 34-35]).

Furthermore, the reproduction cost approach has been universally accepted in
the context of taxation of public utility properties which are not special franchises.
For example, In Matter of Onondaga County Water Dist. v. Board of Assessors, 39
N.Y.24 601, 350 N.E.2d 390, 385 N.Y.S.2d 13 (1976), the Court of Appeals stated with
regard to & water pipeline:

Where property is regarded as a 'specialty',
that is, property designed for 'unique’ purposas and
for which there is no market, the proper method of
valuation is ordinarily reproduction cost less
depreciation {see Matter of Semple School for Girls
v. Boyland, 308 N.Y. 382, 389; cf. 2 Orgel, Valuation
Under)Eminent Domain, §211, at p 95) (39 MN.Y. 2d
at 605).

In sum, tangible special franchise property must be valued by a reproduction cost

* approach, espeeially since it is "specialty” property.



IV. VALUATION OF THE TANGIBLE COMPONENT BY ORIGINAL COST

ATthough original cost is used by the Pubjic Service Commission as the primary
indieator of value for rate-making purposes, it may not be so used for purposes of
taxation.

Analysis:

During this rule~-making process, repressntatives of the utility industry have
argued that the value of tangible property for purposes of taxation should be no
greater than the value upon which the PSC permits a utility to earn a fair rate of
return. Since this rate base is basically original cost less depreeciation (OCLD), the
argument goes, then OCLD, not RCNLD, is the proper method of valuing tangible
special franchise property. The law, however; leads to the opposite econclusion.

Until 1944, valuation for purposes of rate-making required consideration of
constitutional principles set out in Smyth v. Ames, 169 U.S. 466, 18 S.Ct. 418, 42 L.
Ed. 819 (1898), which concerned maximum railroad rates fixed by the Nebraska
Legislature. There, the Supreme Court held that in determining reasonable rates upon
the fair value of a utility's property used in the public service, regulatory bodies must
take into eonsideration various faetors, including both original costs and reproduction
value: ‘ i

coni 4

We hold, however, that the basis of all
caleulations as to the reasonableness of rates to be
charged by a corporation maintaining e highway
under legislative sanction must be the fair value of
the property being used by it for the ednvenience of
the public. And in order to ascertain that value, the
ariginal cost of construction, the amount expended
in permanent improvements, the amount and market
value of its bonds and stocks, the present as
compared with the original cost of construction, the
probable easrning capacity of the property under
particular rates preseribed by statute, and the sum
required to meet operating expenses, are g1l matters
for consideration, and are to be given such weight as
may be just and right in each case. We do not szy
that there may not be other matters to be regarded
in estimating the value of the property. What the
company is entitled to ask is a fair return upon the
value of that whieh it employs for the publie
convenience. On the other hand, what the publie is
entitled to demand is that no more be exacted from
it for the use of a public highway than the services
rendered by it are reasonably worth (168 U.S. at
546~347).
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In 1844, in Federal Power Com'n v. Hope Natural Gas Co., 320 U.S. 581, 64 S.Ct.
281, 88 L.Ed. 333, the Supreme Court determined that the Constitution does not
mandate consideration of reproduction cost or any other specific factor in fixing rates,
provided that the end result be just and reasonsble: .

The Commission was not bound to the use of any
single formula or combination of formulse in
determining rates * * *, [{t is the result reached
not the method employed which is
controlling * * * . It is not theory but the impact
of the rate order which counts (320 U.S. at 602).

With this decision, the New York State Public Service Commission, which had
been very active in reforming the reporting of utility accounts based upon original
cost, moved to caleulating rates based solely upon its recently installed Uniform
System of Accounts. Over the protests of the utilities, the PSC refused to receive
evidence of reproduction cost, despite statutes such as section 97 of the Public Serviee
Law, which governed telephone rete proceedings and provided that

* % * the commission shall, with due regard, among
other things, to & reasonable average return upon
the valde of the property actually used in the publie
service and to the necessity of making reservation
out of income for surplus and contingencies,
determine the just snd reasonable rates (emphasis
supplied).

As diseussed in Section II, ™aluation of the Tangible Component by
Reproduetion Cost" (pp. 23-28), in litization relating to special franchise assessments,
the utilities regularly took inconsistent positions regarding valuation methodology.
Any method which suited their purpose of reduced assessments, however
contradictory, was offered as proper.

This practice continues today with the argument that property has only ones value
to be used for gll purposes. Yet, notwithstanding the appearance of logie, even this
position has not always been maintained by the utilities. For example, in the Browne
case, New York Telephone Company argued against the State Tax Commission's
valuation of its tangible special franchise property by RCNLD, and for a valuation
based upon OCLD. At virtually the same time, however, this same utility maintained
the opposite position in rate-making litigation against the PSC (i.e., valuation based on
RCNLD, not QCLD).

The New York State Court of Appeals, in Matter of New York Telephone Co. v.
Public Service Com'n, 309 N.Y. 569, 132 N.E.2d 847 (1958), neld that despite the
removal of the constitutional barrier by the Supreme Court in the Hope Natural Gas
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case, "publie utility rate making in this State remained nonetheless subject to our
statutory mandate" (309 N.Y. at 576; emphasis in original). Thus, "the proffered
evidence of reproduction cost was improperly refused” (309 N.¥. at 576). The Court
continued:

The concept of value, of course, is quite
different from that of cost, and the expression
mactuslly used” connotes a present use. Thus, the
commission is required to receive proof of
reproduction cost less depreciation as some
evidence of present value in the case of utility
property which, due to the unique restrietions
placed ugon it by law, cennot reedily be valusd by
other usual methods, such as so~-called "market®,
"sales" or "exchange” value (309 N.Y. at §78-579),

However, the Court's definition of what constituted “due regard" may be
summarized thus: "Whet consideraticn is to be given to 'value’ 'among other things' is
for the commission to decide, having in mind that the overriding prineipie governing
its primary duty is that it shall determine ‘just and reasonable rates' ¥ (308 N.Y. at
579). The result has been the acceptance of evidence of RCNLD where offer=d but, in
exercising its court-sanctioned diseretion, the PSC caleulates rates besed essentially
upon QCLD.

Although original cost has become aceepted &s 4 basis for determining ratss of
return on public utility property, the applicability of this valuation method for tax
purposes has been roundly renounced by the ecourts beginning in 1853 with People ex
rel. New York Telephone Co. v. Browne, n.o.r. (Sup.Ct., Albany Co. 1953). In Browne,
the telepnone company offered OCLD as the proper method of valuing the tangible
property. The Referee dismissed this eontention on four grounds: (1) though similar,
the elements of value in rate-making cases are not the same &s in special franchise
assessment cases; (2) the State Tax Commission was not legally bound by the value
eomputed by the PSC, especially since it is never 2 party to & rate~meking case; (3) no
showing was made, nor could be made without making the PSC a party, that the value
set by the PSC for rate-making purposes was correct ("[{t may just as well be true
that the State Tax Commission's estimate of full and actual value is correct and that
of the Public Service Commission erronecus” [slip op. at 23}); and (4) the purposes of
veluing property for regulation differ from those of taxation.

The Browne case, decided in 1953, concerned a. 1943 special franchise
assessment. In 1949, a temporary State Board of Equalization and Assessment was
established by State legislation (L. 1948, ¢.356) in order "to provide for prompt,
effective and overall review and revision of state equalization rates." The enabling
legislation found "that unusual and ebnormel increases have occurred in the value of
real estate by reason of lack of housing, inflation and other economic dislocations
resulting from the recent war; [and] that sueh inerease in value necessitates en
immediate and full review and revision throughout the state of rates of equalization.”
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Challenge to the constitutional validity of the statute was rejected in Matter of
Consolidated Edison Co. v. Moore, 197 Misc. 628 (Sup. Ct., Albany Co. 1250), and the
life of the Board was subsequently extended (L. 1852, ¢. 293; L. 1854, e. 150; L. 1956,
e. 189). Ultimately, the Board's duties were expanded to include a reexamination of
the efficaey of the speeial franchise tax and to meke appropriate recommendations to
the Legislature (L. 1956, ¢. 189,§8 3-a, subd. [3]).

The newly created temporary State Board, following its legislative mandate,
conducted Statewide market value surveys and revised the State equalization rates
accordingly. However, the Board also recognized a problem in applying these new
rates to the speciel franchise property values, which were not as current as those used
to compute the new rates. In order to avoid the need "o revalue on a eurrent basis” all
such special franchise property, the State Board sought and obtained legislative
approval for the practice of applying equalization rates "established on the old basis"
to the undervalued special franchise property. Thus, in its memorandum to the
Governor written by the State Board's Chief Local Assessment Consultant and dated
April 17, 1953, the Board urged executive approvel for enactment of its bill, already
approved by the Legislature (L. 1953, ¢. 874, amending Tax Law, §45): '

Under existing law the State Board of '
Equealization and Assessment must first determine
the full valuation of special franchise property and
then apply to it the latest state equalization rate.
The rates now being used are roughly on a prewar
basis, and in recent years special franchise
properties, to whieh the rates have been applied,
have been assessed at either depreciated original
cost or 1941 depreciated reproduetion cost. In the
case of many special {ranchises the property was
installed when costs were low.

The Legislature has directed the State Board
of Equalization and Assessment to review and revise
the state equalization rates (Chapter 346, Laws of
1949, as amended by Chapter 293, Laws of 1952). In
carrying out that program current values are being
used by the Board in the appraisal of typical
properties in the various localities. Such appraisals,
as well as other factors, will be considered in fixing
and determining the revised state equalization
rates. If possible, the Board will establish the
revised equalization rates throughout the State in
1354,

It would not be equitable or realistie to aoply
the revised equalization rates to the special
. franchise valuations as presently determined.
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This bill requires continued use of the 1953
state equalization rates  (which have been
established on the old basis) with special franchise
property assessed in 1993 and the application of
later equalization rates only to the special franchise
property installed thereafter. Thus, it will not be
necessary to revalle on a current basis the special
franchise property which was assessed in 1953,

By applying the 1853 state equalization rates
to special franchise property assessed for the year
1953 and by applying the latest state equalization
rates to special franmchise property installed
thereafter, assessments generally eomparsble to the
assessment of other real property will be
substantially achieved (emphasis supplied).

In contrast to former section 45 of Tax Law, (L. 1816, c. 534, §4), requiring the
equalization of special franchise values at the same perrentage of full value at which
other real property in the locality was being assessed, section 45, as amsnded by
Chapter 874 of the Laws of 1953, required such equalization only as to new proparty
assessed after 1953. As to special frenchise property essesgad in or prior to 1333, the
equalization rates "established on the old basis continued to be applied. To preciude
the possibility that special franchise assessments equalizad Yon tne old besis” might be
tried together with later assessments effected on the basis of more current market
levels, and therefore might be equalized at the latest equalization rates for the tax
district, the Legislature barred consolidation of tax review procesdings embracing
special franchise assessments prior to 1954 with proceedings involving assessments
made after 1953 (Tax Law, §290-d). ’ .

Thus, it is elear that with respect to special franchise property, neither the State
Board nor the Legislature believed that "depreeciated original cost or 1941 depreciated
reproduction cost" represented the full value of sucli property or could be used to
produce "ssseéssments generally comparable to the assessment of other real property.”
To the eontrary, it is apparent that the view adopted by the Legislature was that the
assessment of special franchise property on a present value basis, more closely
indieating current velue levels, was essential, and that assessment on a depreciated
ariginal cost basis would be tantamount to the extension of more favaorable treatment
to publie service corporations as a class.

The first litigation commenced egainst the new State Boerd's assessments was
the Staten Islarid Edison case. The Bosrd, aware of the valuation problems described
above, had requested reproduction cost new information from the utilities. In its
Annual Report to the State Board for the tax year under review, Staten Island Edison
struck out the words "eost of reproduction new" and inserted the words “original cost,
new.726 As a result, the State Board was without the essential data for determining a
present value of the tangible property. The Bosard concluded that applieation of tpe
newly-computed equalization rates based upon ecurrent market surveys to speeial
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franchise property valued solely upon a fixed, historieal cost basis would not result in
an equal distribution of the tax burden. Thus, the Board applied the "old" rate to the
eorporation’s "old" cost.

At trial, however, the State Board defended its assessment upon the proper
method of valuing tangible property: RCNLD. Unable to compute reproduction costs
itself, an engineering firm was engaged.27 The resulting valuation was then equalized
using the then current equalization rate.

The Referee, however, rejected the State Board's defense based upen
reproduction cost, relying instesd upon the original cost figures reported by the
corporation. Having accepted this rate base valuation, he further rejected the Board's
depreciation allowanece, substituting in its stead that of the Public Service Commission
determined for rate purposes. Finally, in the fzece of the legislative history set out
above concerning the creation and duties of the temporary State Board, the Referee
applied the then current equalization rate to the original cost valuation.

The Appellate Division reversed the decision of the Referee, citing numerous
cases to the effect that RCNLD was the proper besis of valuation. Perhaps mcst
telling in this case, where the issue was clearly reproduction versus original cost, was
the quotation from the Hudson and Manhattan Railroad case: "'Under these
cireumstances, we think until it is shown Dy actual experience that the structure is
worth less than the eost of reproduetion such cost _is_the best evidence of value' (203
N.Y. at 124" (177 X.Y.S.2d at 133). Accordingly, the Appellate Division and the Court
of Appeals "aceeptled the valuation of the tangible property as found by the Stafe
Board * * * a5 justified and reasonable™ (177 N.Y.S.2d at 136).

The Appellate Division further rejected the applieability of Public Service
Commission’s depreciation allowanee in tax valustion matters:

If the method used by the Referee is to be
accepted, it means in substance that so far as the
State Boerd is econcerned, it must aceept a
depreciation rate fixed by a different ageney for a
different purpose and based upon a different
definition of "depreciation” [citation omitied].

This, we think, was not and is not the intent of
the law and the State Board has the authority as it
did in this csse to arrive independently at a
"resisonable“ rate of depreciation (177 N.Y.S.2d at
134},

Two cases not involving special franchise assessment remain to be discussed. In
Onondaga County Water Authoritv v. New York Water Serviee Corn., 285 App. Div.

655, 139 N.Y.S.2d 755 (4th Dept. 1953), the valuation of utility prooertiss for
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condemnation purposes was at issue. Original cost, the Court said, is nearly always
accorded great, if not dominant, weight in rate-making. "However, by virtue of the
vast distinetion between the value of property for purchase or condemnation, this
measure of value should not, and seldom does, carry mueh weight in the determination
of just compensation. In short, toriginal cost' and 'present value' are not equivalent
terms” (139 N.Y.S.2d at 763; emphasis supplied). Present value, of course, is just what
1S sought in assessing real property (Matter of Hellerstein v. Assessor of Town of Islip,
37 .-N.Y¥.2d 1, 332 N.E.2d 279, 371 N.Y.S.2d 388 [1973]; Matter of Bauer V. Bd. of
Assessment Review, 114 Mise.2d 640, 452 N.Y.5.2d 186 [Sup.Ct., Columbia Co. 1982,
affd 91 A.D.2d 1097, 458 N.Y.S.2d 296 [3d Dept. 1983], aopeel dismissed 60 N.Y.2d
985, N.E.2d , 467 N.Y.5.2d [1983]; Stemmer v. Bd. of Assessors of Town
of Pompey, n.oir., Index No. 81-4558 [Sup.Ct., Onondaga Co. December 28, 1982, aif'd
AD.2d N.Y.s.2d [4th Dept. 1983]); original cost, except when the
property is new, is not a valid epproximation of present value.

Finally, in the case of Broollyn Union Gas_Co. v._Chambers, 7 Mise.2d 601, 164
N.Y.S.2d 768 (Sup. Ct., Queens Co. 1952), whieh involved utility property not in the
public way, the Court stated:

The relator alse contends that as the Publie
Service Commission in fixing the rate which the
relator may charge has used the original cost of the
improvements in making its—'computations, the
assessors should use the original cost rather than the .
reproductive cost for the purpose of assessment.
The determination of the Public Service Commission
is not bindine upen the respondents. The latter have
been directed by statute to perform a certain duty.
Merely adopting the Commission's valuations would
be neglect of that duty. It may be as stated in
Atchison, T. & S.F. Ry. Co. v. Collins, D.C., 294 F.
742, 749 " * % * in the long run valuation for rate=
making purpeses and valuation for taxation purposes
should closely approximate each other™ but thatis a
matter to be settled by the Legislature, not by this
court (1624 N.Y.5.2d at 71 1; emphasis supplied).

Aceordingly, although original cost is used by the Public Service Commission as
the primary indicator of value for rate-making purposes, it may not be so used for
purposes of real property taxation.
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V. VALUATION OF THE TANGIBLE COMPONENT BY THE INCOME APPROACH

. Capitalization of income is appropriate to value property which has no other
attribute or funcetion than the production of income. However, the income approach is
inapplicable to tangible special franchise property because for tax valuation purposes,
(1) only rental income, not sales or other business income, may be capitalized; {2) the
property, not merely the owner's business interest therein, must be valued; {3) the
income of the company cannot be allocated to the tangible property within the tax
district; and (4) this theory assumes that the taxpayer is both at risk and free to
attempt to maximize income, neither being the ease with a regulated monopoly.

Analysis:
Impropriety of the Income Approach

During the rule-making process, the utility industry representatives have argued
that the effects of regulation upon the income potential of tangible special franchise
property warrant the use of the income approach in valuing that property. Besides the
clear, consistent line of authority requiring the use of RCNLD, there is a fundamentzl
objection to this argument. It is well-settled in New York State that in using "income
capitalization as the basis for ecomputation of full valuel, wihat is eczpitalized in such a
computation is, of eourse, the rental income of the property, not the sales resulting
from business eonducted on the property l[citingl (People ex rel. Hotel Paramount
Corp. v. Chambers, 298 N.Y. 372, 375, 83 N.E.2d 839 [1814])" (Matter of Barnum v.
Srogi, 54 N.Y.2d 896, 898, 428 N.E.2d 421, 444 N,Y.S.2d 914 [1281]; emphasis supplied).
These decisions are elear: it would not be correct to eapitalize the eernings from the
sales of "water, steam, light, power, electricity, gas or other substanee” (RPTL, §102
[17]) in order to value the speecial franchise property for purposes of taxation.

If the subject of assessment were the company's interest in the property, it
might be appropriate to consider regulation, since it is true that the price an investor
would be willing to pay for the property might be affected by the regulation.
However, for purposes of real property taxation, the property, not merely the owner's
interest, must be valued. An interest in utility property was reserved by the publie
when the utilities were granted the right to operate without competition. This public
interest is protected by the regulation of utility rates. Thus, to the extent that the
value of the company's interest in the property (determined through capitalization of
actuel income) is less than the full value of the property (determined using RCNLD),
the difference represents the value of the publie's interest in the property. The
assessment, however, must relate to the entire fee interest.

The landlord~-tenant relationship can be analogized to this concept. Although the
landlord's interest in rental property is diminished by the tenants' interests, those -
various interests are not assessed separately. Rather, the entire property is assessed
according to the full value of the entire fee interest (Matter of Merrick Holding Corp.
v. Bd. of Assessors, 45 N.Y.2d 538, 382 N.E.2d 1341, 410 N.¥.5.2d 365 [1978]; see, also,
Matter of Barnum v. Srogi, 54 N.Y.2d 896, 428 N.E.2d 421, 444 N.Y.S.2d 914 [1981i;
Matter of Onondaga Savings Bank v. Srogi, A.D.2d , 467 N.Y.S.2d 441 [4th Dept.

—— c—

1983f; Henrv Distributing Corp. v. Srogi, 91 A.D.2d §18, 438 N.Y.S.2d 98 [4th Dept.
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1982]). The landlord pays the taxes upon this assessment but recovers the portion
attributable to the tenants' interests through the rents. Similarly, public utility
property must be assessed according to its value without regard to regulation, but the
owner may recover the taxes attributable to the publie’s interest through its rates.

Summation versus Unit Approach

As discussed in Seetion I, "Valuatmn of the Tangible Component by
Reproduection Cost" (p. 23), the Clapp case stands for, among other things, the
proposition that the summation approach is favored over the unit spproach to value
property located in two or more assessing units. .

The unit aporoach requires the valuation of the system as a whole and the
allocation of that value to the real property within the assessing unit. The summation
ag.\proaeh values the property within the assessing unit without regard to the remainder
of the systam. The Court in Clapp recognized that "tlhe property in question would
be worth practically nothing except ceept for its position as part of e railroad system. It has
& value as pdart of the whole property and practically no value when detuched or
severed from it" (152 N.Y. at 496). However, the Court also rejected the notion that
the value of the system could be allocated ss would be requu'ed under the unit
approach, rather, it approved of the valuation | af the specific segment within the
assassing uriit.

Further, with regard to the prdpriety’ of the summation approach, Referee
Lounsberry, in People ex rel. New York Telephone v. Browne, held the following:

The relator, New York Tealephone Company,
conduets its business throughout the State of New
York and is part of a telephone system which
operates throughout the world. The services it
provides and from which it yields revenue in the
Cxty of Buffalo are so intertwined and intermingled
with its state wide operation that it would be
exdeedingly difficult and in the opinion of the
referee unp’roper to attempt to allocate the correct
net earnings figure to the City of Buffalo alone (slip
op. at 24).

In sum, the income approach is inapplicable to tdngible special franchise
property because for tax valuation purposes; (1) only rental income, not sales income
ar other business income, may be capitalized; (2) the property, not merely the owner's
business interest therein, must be valued; (3) the income of the company cannot be
allocated to the tangible property within the tax distriet; and (4) this theory assumes
that the taxpayer is both at risk and free to attempt to maximize incdme, -neither
being the case with a regulated monopoly.



-39~

VI. PHYSICAL DEPRECIATION

Although the courts have not mandated any particular method for determining
physical depreciation for real property tax purposes, invariably the "straight-line®
method has been upheld.

Analysis:

It is beyond cavil that an adjustment must be made to reproduction cost new for
physical depreciation in order to caleulate the present value of aged tangible property.
The case law concerning the efficacy of the RCNLD valuation methodology fully
settles this issue. The manner of computing this depreciation, however, has raised
some questions.

The case law s silent on the question of ealeulating depreciation when valuing

the tangible property. There are, however, clear holdings on the subject of
depreciation in valuing the intangible.

In applying the net earnings rule, a deduction of operating expenses from gross
earnings is a preliminary step. In Jamaica Water Supply it was argued that in addition
to current operating expenses, it was necessary to consider "any depreciation
allowances that it might be necessary to set aside in_order to.provide a renewal fund
to replaee the tangible property of the plant when it shall wear out” (196 N.Y. at 47).
The Court of Appeals upheld this notion, recognizing that

inlo corporation would be regarded es well
conducted which did not make some provision for
the necessity of ultimately replacing the property
thus suffering deterioration; and we cannot see why
an gllowance for this purpose should not be made
out of the gross earnings in order to ascertain the
true earning capacity (196 N.Y. at 57-58).

Clearly, this allowance was gpart from that used in computing the RCNLD of the
tangible property since, if newly constructed, this property would be entitled to little,
if any, depreciation. On the other hand, sinee it would ultimately have to be replaced,
prudence would require setting aside an allowance annually for this purpose (see, e.g.,
People ex rel. Third Ave. R.R. Co. v. State Board of Tax Com'rs, 136 App. Div. 153,

120 N.Y.S. 523 (3d Dept 1909, aff'd 198 N.Y. 608, 92 N.E. I088 [1910). .

In People ex rel. Manhattan Rv. Co. v. Woodburv, 203 N.Y. 231, 96 N.E. 420
(1911), the Court of Appeals settled upon the proper method of determining the annual
depreciation allowance: "[itl should be computed by dividing the values of the various
kinds of tangible property by the number of years of their respective estimated
physical lives” (203 N.Y. at 236): the so-called straight-line method.28 In so doing, the

Court rejectad the sinking fund method which, through amortization over a period
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equal to the life of the tangible property, would produce a sum equal to the cost of
replacing the property: :

The diffieulty with such holding is that railroad
corporations do not reconstruct their railroads and
rolling stock in that way. In order to afford proper
protection to the public they are required to
maintain a high state of efficiency both in roadbed
and rolling stoek * * * ,Old ties have to be
renioved and replaced with new ones; old rails that
have become worn and battered have to be remaved
and their places supplied with new rails and so the
work of reconstruction progresses from year to
yeer. It is not the waiting forty or sixty years to
reconsirnet, during which time the amount set apart
8s a sinking fund may be doubled many times over
by compounding .the interest, but it is the annual
expenditure. for reconstruction which is to be paid
for at the time that the construction is made (203
N.Y. at 239).

It is not discoversble from the case law whether calculation by strzight-line
versus sinking fund was ever at issue in determifiing’ depreciation for RCNLD purposes.
However, even though the sinking fund methcd may theoretically be appli}cable,zg the
straight-line method, in genersl, is not so fraught with shorteomings as to be without a
rational basis.30 While not precisely on point, the Manhattan Railway Company case
tends to suppart this eonclusion.

The straight-line method is based upon the "serviee life” of the property being
depreciated and essumes that the average service life, ascertained from studies of
historical data, is the life, or period of years, over which an item or group of items of
resl property should be depreciated. That is, an annual depreciation rate is computed
by dividing the maximum depreciation by the service life. Therefcre, if the maximum
depreciation is 80% and the service life of a given category of property is 40 years,
the annual rate of depreciation would be 80% divided by 40 vears, or 2% per year. A
ten-year old item of property in such a category would have 10 years times 2% per
year, or 20% depreciation. This methed is epplied with a full awareness that some
items will last longer than the average service life and some items will wear out
sooner than they have attained their service life. This method will result in accurate
depreciation only if the average service lives have been developed from exhaustive
studies and truly represent the average number of years the items in & given category
of property will last.

The service lives and net salvage percentages, included in Subpart 187-6 of the
Rules which we promulgate today, are based primarily on studies condueted by State
and Federal regulatory sgenecies. Sinee these agencies allow for the recouping of
investment in tangible property in the respective rate bases aver the life of the
property, accurate factors are extremely important. Consequently, the regulatory
bodies maka extensive service life and salvage value studies using the voluminous cata
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made available to them in the carrying out of -their rate-making responsibilities.
Moreover, we are not inflexible in this regard; in the Rules we promulgate today, we
establish 2 procedure for interested parties to demonstrate alternative or modified
service lives or net salvage percentages.

A third means of caleulating physical depreciation (in addition to the straight-
line and sinking-fund formulse) is that based on "remaining useful life" or the
observation method. Through actual inspection of the property, the appraiser
estimates the remaining useful life of the property being valued and bases the
depreciation on the relationship of the remaining life to the service life. For example,
if an appraiser estimates the remaining useful life of a building is 40 years, end if the
building has a service life of 50 years, the depreciation would be computed by dividing
the difference of 10 years (50 - 40} by the serviee life (50 years), resulting in 20%
depreciation. This is done regardless of the actusl age of the building. In the example
above, the building could be actually 30 years old, but the effeet of the appraiser's
judgment that it has a 40 year remaining useful life gives it an effective age of 10
years for depreeiation purposes.

Appraisal experts have long noted what Bonbright calls the "fatal limitations™31
of the observation method.

In the first place, it ignores any deterioration
not pereceptible to the eye of .the appraiser.
Underground and concealed assets must go almost
uninspected. Deterioration that is not manifest,
such as that of an electrie-light bulb which has
already lived half of its useful life [footnote
omitted], is not ineluded at all.

In the second place, observation itself gives no
basis for an inference as to how long an ssset which
is still giving good service will continue to render
that serviee, or as to how the rent value of the asset
may fall between the present date and the
retirement date. These forecasts are essential to an
estimate of depreciation, and a declaration that
they cannot be made is tantamount to a declaration
that depreciation cannot be determined. The
appraiser has no basis for such a foreeast except for
the accumulated experience of the profession as
summarized by useful-life tables. This means that
observation, so far from being an independent
method of appraisal, is merely a complementary
method. It does not avoid the necessity of resorting
to formulas based on speculative predictions as to
length of service life and as to future trends of rent
values.

The faet that, almost invariably, appraisers
who purport to use the observation method arrrive
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at lower estimates of depreciation than do
» appraisers who lay stress on the more theoretical
formulas {i.e., straight-line], gives ground for
serious suspicion that the former method; as
currently employed, is chronically biased. Indeed,
this very bias is what leads the expert witnesses to
favor the method in litigations in which their elients
desire to establish the highest possible value. From
the standpoint of a litigent, a further charm of
Hudgment® estimates based on cbservation is that
their errors are extremely difficult to attack by
eross-examination. Unlike & specific formula, the
sssumptions of which can be exposed to searching
criticism, an expert judgment is fortified from
attack by the assertion that the appraiser nas
arrived at it by intuition gained from years of
experience. Of course no appraiser lives who has
any such clzirvoyance. But counseal for the opposing
side may have a hard time in disproving the claim,
especially when it is made by an engineer who
parades an impressive list of distinetions, ineluding
offices in engineering societies and honorary
degrees from universities (emphasis supplied).3

Py e

The nature and loeation of special franciiise property (for example, buried cable
and pipe, high voltage lines, ete.) make the observation or "remaining useful life"
methad of estimating physical depreciation diffieult if not impossible to epply. These
same facts are the reason the straicht-line or "service lie" method is ideally suited to
determining the physical depreciation of special franchise property.

 Furthermore, during the heerings on these Rules, the industry accepted, with
only one caveat, the application of the straight-line method. The eXxception taken was
to the use of a simple (for lack of a better term) straight-line caleulation instead of
one based upon the ™owa State curves™. The industry claims that using these
mortality curves more closely approximates the actual physical deterioration of an
asset by allowing for greater depreciation in its earlier life and less as it grows older.

The "Towa Staté curves” are estimates of future service life of tangible property;
so, too, are the service lives contained within Subpert 197-6 of the Rules. The latter
were caléulated for the Board by indépendent appraisal consuitants and based upon
depreciation acerual rates used by the major utility companjes operating in the State
and approved by the Public Serviee Commission end, where applicable, the Federal
Energy Regulatory Commission.

Acecordingly, physical depreciation shall be estimated using the straight-line
mettiod.



VI. ECONOMIC OBSOLESCENCE

Although the law recognizes "economic obsolescence” under certain
eircumstances, there is no support for an allowance to aceount for the effects of
regulation upon the value of property for purposes of taxation. An gllowance might be
authorized for a company which cannot meet its taxes and other fixed charges, but not
for a company which is returning a profit.

Analysis:

The concept of economic obsolescence or economic depreciation has been
recognized by the courts as a loss in value brought gbout by conditions extrinsie to the
property, such as declining location, downgrading or gbandoning of a neighborhood, or
changing behavior patterns, all of which result in reduced business volume (see, Matter
of City of New York [Coogan], 20 N.Y.2d 618, 233 N.E.2d 113, 285 N.Y.S.2d 16 {1867];
Matter of Piazza v. Town Assessor of Town of Porter, 16 A.D.2d 863, 228 N.Y.S.2d 397
{4th Dept. 1962]; Aoplication of Putnam Theatrical Corp., 16 A.D.2d 413, 228 N.Y.S.2d
93 [4th Dept. 196%)).

The primary case in New York which recognized the possibility of a limitation on
RCNLD due to earnings is People ex rel. Delaware Lackswanna & Western R.R. v,
Clapp, 152 N.Y. 490, 46 N.E. 842 (1897), discussed in Section I, "Valuation of the
Tangible Component by Reproduction Cost (pp. 21-23). In holding that reproduction
cost new is the upger limit on value of a "paying railroad," the Court stated:

It may not in every case be worth what it
would cost to reproduce it. That would depend on
the income or earnings capacity of the road after it
is built (152 N.Y. at 494).

Thus, in the case of a railroad which is not a paying railroad, the value may be less
than reproduction cost new. However, the Court did not define "paying railroad,” nor
did it specify how the assessment of a non-paying railroad should be determined.

People ex rel. New York, Ontario and Western Rv. Co. v. Rosenshein, 300 N.Y.
74, 89 N.E.2d 233 (1949), was the only non-paying raiilroad case to result in an opinion
by the Court of Appeals. The net operating income of the railroad in question had
been insufficient to meet taxes and other fixed charges {rom 1936 through 1942, The
Court stated that "[rleduction of the value employed for assessment by a faetor
derived from the average annual deficit was not arbitrary® (300 N.Y. at 78). The
Court then determined the factor for "economic depreciation” by dividing the average

operating loss by the net income that had been earned in 19335, the last year in which
there had been a profit.

Peonle ex rel. Lyford v. Allen, 286 App. Div. 621, 146 N.Y.S.2d 186 (3d Dept.
1955), involved the same property, but for the vears 1944 to 1950. The railroad was by
then in reorganization under the Bankruptey Aet, and the formula applied in the




Rosenshein case would have resulted in an assessment that was lower than the value of
the land alone. The Third Department found that “the finaneial situation of the
railroad has steadily deteriorated and as a railroad entity it is at the point of
extinetion® (146 N.Y.5.2d at 189). The Court coneluded that under the circumstances,
the value of the land plus the serap value of the improvements would be the proper
basis of valuation.

Other cases involving non-paying railroads have permitted an allowance based

upon earnings capacity.33 These cases, however, did not identily the manner in which
such allowanees were to be determined.

People ex rel. Mid-Crosstown Ry. v. State Tax Com'n, 192 N.Y.S. 338 {Sup. Ct.,
New York Co. 1921) has been the only special franchise case to date concerning
economic obsolascence. The corporation claimed an allowanee for its special franchise
assessment based upon the substantial defieits it had incurred in each of the previous
four years. Iis claim wes that the replacement cost should be depreciated by 50%
rather than the 25% the Tax Commission had authorized. The Court's response to this
argument was that although the repeated losses might mesn that the intangible
component had no value, these losses did not mesan that the tangible property was
worth only 50% of its reproduction eost. The Court based this conclusion upon the
enactment of the special franchise Jaw and the distinetion created thereby between
the tangible and intangible components. Earnings, it stated, were relevant oniy e the
valuation of the latter.

ITn two recent ceses involving non-special” franchise utility property (in the
private right-of-way), trial courts considered the argument that there shouid be 2n
allowance for economic chsolescence because of regulation of earnings by the PSC.

The Court, in Tenneco, Inc. ¥. Town of Cazenavia, n.o.r. (Sup. Ct., Madison Co.
March 24, 1933)3% rejected this contention:

Government regulation is undoubtedly a {actor
external to the property which affects the earning
power of the petitioner, however, it is not
necessarily to be equated with economic
obsolescence. Government regulation may affect
the earnings of the Petitioner but it daes not follow
ipso facto there is a loss in value of the groperty in
question * * *, We reject the economic
obsolescence as defined and applied by the
Petitioner (slip op. at 25).

In Orange and Rockland Utilities. Ine. v. Williams, n.o.r., Index No. 6041/80 (Sup.
Ct., Roekland Co. dune 24, 1883),99 two different types of economie obsolescence
were presented to the court, cne by the company &nd the other by the Town. The
Court rejected the allowance demanded by the company:
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fTlhis novel approach lacks both legitimacy and
religbility and is little more than an attempt to do
indirectly what cannot be done direetly ie. [sicl
imposing an upper limit of value by capitalizing the
income allowed to the utility by the Public Service
Commission, thereby conversely arriving at net book
cost * * *, In sum, what petitioner ealls "economic
obsolescence” is modified and is in realty a means of

- utilizing an income approach and ecalling it a cost
approaeh (slip op. at 18, 20).

The Rules which we promulgate tcdey provide the conditions under which an
allowanece for economic obsoleseence when a compapy demonstrates that it cannot
meet its taxes and other fixed charges.



VII. SUBSTITUTE MATERIALS

An allowanee has never been judicially recognized where the operation of the
property currently in place Is neither impaired nor inadequate, even if the labor and
materials used in the original construction would be replaced with less expensive and
more efficient labor and materials if the plant were built today.

Analysiss

Adjusting RCNLD to aceount for the cost of an identiesal plant versus the cost of
the most efficient substitute is suggested by the industry as & constituent of
"funetional obsolescence®. Since that term embraces several disparate concepts (see,
Matter of Onondaga County Water Dist. v. Bd. of Assessors, 39 N.Y.2d 601, 3350
M.E.2d 390, 385 N.Y.5.2d 13 [1976]; Bonbright, 1 Valuation of Property 187-188}
variously recognized by the ease law, we eschew this umbrella term in tnis context,

preferring to discuss the issue under the heading, "substitute materials.”

From an appraisal theory viewpoint, consideration of substitute materials is an
argument well-articulated. Written in 1937, Bonbright's remarks on this subject,
though in a rate-making context, would appear to be as relevant today:

In this age of rapid technological development, few
publie-utility plants would be replaced with virtual
replicas. More adaptable sites would be chosen;
more modern structures and equipment would be set
up; the capacity of the plant would be made either
larger or smaller according to the present and
prospeetive demand for serviee.

However, while the concept is recognized, the means for doing so is not so
simply derived: . - .

* » ¥ if peproduction cost is used as a basis of
valuation, the only significant cost is that of
constructing & modern substitute plent. The cost of
producing a substantial replice would then be
ignored exeept as an indireet means of estimating
the former figure. Even the cost of the substitute
plant could not be used as the basis of valuation; for
its greater efficiency would mean savings in
operating expenses. The operating disadvantage of
the present plant as compared to the hypothetieal
new plant should be estimated by a capitalization of
the difference in annual sxpenses, which should be
dedueted from the cost of the new plant in arriving

el

at the value of the old one.37 :
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Surely we are to be educated by the acknowledged experts in appraisal theory;
we are, however, bound to follow the law of this State as it is construed by the courts.
Where that law differs from theory, there can be little disagreement over which
course we are to follow. Bonbright himself recognizes the dilemma (if, in faect, it is
one at all) when reviewing a decision of the United States Supreme Court in MeCardle
v. Indianspolis Water Co., 272 U.S. 400, 47 S.Ct. 144, 71 L. Ed. 316 {1926), where it
was argued that, as far as reproduction cost was relevant, that cost should be one of a
different type of plant, contended to be both less expensive end more efficient. In
rejecting this contention, the Court held:

There is to be aseertained the value of the
plant used to give the service and not the estimated

3F- ~ = e X 1
eost of a different plant. Save under exceptional

eirecumstances, the court is not required to enter
upon & comparison of the merits of different
systems. Such an inquiry would lead to collateral
issues and investigations having only remote bearing
on the faet to be found, viz. the value of the
property devoted to the service of the public (217
U.S. at 417-418).

Bonbright notes twe different reasons for the Court's conclusion: {1) the value of
the property is to be that of the instant plant, not a different one; and (2) the
difficulty of deciding which type of plant would have-the greatest merit. On aporaisal
theory alone does he place himself at odds with the Court:

The fallacy of the first point has frequently
been noted by appraisal experts [footnote omitted.
Any reproduection cost, even the cost of a duplicate
plant, is the cost of a different plant and is neither
the cost nor the value of the instant plant. The
practical difficulty sugzested by the second point is
conceded by everyone. But it is a difficulty
inherent in the appraisal of a complex and
nonmarketable property. The attempt to avoid it by
accepting the estimated cost of a substantially
identical plant constitutes an admission that value is
unascertainable for practical purposes — a very sane
admission, but one that would not have conformed
to the aceepted legal doctrine (emphasis in
original).38

What, then, is the state of that "accepted legal doetrine” in New York? In our
diseussion of physical depreciation (see, Section VI, "Physical Depreciation” [pp. 39-
40]), we noted that in the early cases on the speecial franchise law, reference is made
to an ennual depreciation allowance separate and apart from that used in computing



the RCNLD of the tangible property. This annual allowance was an operating expense
to be deducted from gross earnings in valuing the intangible under the net earnings
rule. In this context, the Court of Appeals, in Peonle ex rel, Manhattan Rv. Co. V.
Woodbury, 203 N.Y. 231, 96 N.E. 420 (1911), referred to tne coneept of substitute
materials:

I am aware that some corporations have in the
past met with heavy losses by reason of their
machinery becoming obsolete. This is especially
frue with reierence to those corporations using
elaetricity for power and other purposes. Such use
is the result of mcdern inventions whieh have bzen
improved from yeer to yeer, thus rendering obsolete
and practically useless expensive dynamos and
machinery, but there is a difficulty in making any
estimate as to the emount of depreciation in the
assessable value of tangible property which may
result from future invéntion, and, therefore, this
species of property should be left'to be considered
when such depreciation actually occurs (203 N.Y. at
240; emphasis supplied).

This depreciation actually oecurred in Peowle ex rel. Central Hudson Gas &
Elegtric Ca. v. State Tax Com'n, 218 App. Div. 44; 217 N.Y.S. 707 (3¢ Dept. 1926),
affid 247 N.Y. 281, 160 N.E. 371 (1328) where the Court, in the context of determining
deductuble operating expenses, allowed

* ¥ % the sum of $27,887 f{for .gbsolesecence in
addition to depreciation as claimed by the relator
and cbjected to by the respondent. The objection of
the respondent is that this was included in the sum
set up on the relator's books for depreeciation and
ohsolescence reserve * * *, The absolescence
clgimed by the relator was for two electric
generating units which were removad from the plant
during the year in question on account of their
obsolescence, which were repleced by more modern
type of machinery. The amourt allowed for this loss -
was the value of the unexpired phvsical life of these
units. This element was not covered by the item of
depreciation which contemplates the uss of property
to the end of its physieal life. "This species oI
property should be left to be considered when such
depreciation ectually oecurs." People ex rel
Manhatten Railway Co. v. Woadbury, 203 N.¥. 231,
240, 96 N.E. 420, 424, Our interpretation of the
rule, as laid down by the Court of Appesls in that
case, is that such depreciation aetually oceurs when




the property is removed from service. These two
electric generating units were removed from the
plant during the year in question (217 N.Y.S. at 713;
emphasis supplied).

It is elear from both of these cases that the property deserving consideration for
substitute materials is that which has not yet reached the end of its physical life but is
norietheless functionally useless, thereby resulting in finanecial loss to the eorporation.
In the context of rate-making, Bonbright observes that "f the physical assets have
become so obsolete or inadaptable that they are recognized as utterly useless for the
purposes of the business, they have generally been disregarded on the theory that they
are not ‘used and useful in the publie service' 139

This perception of the issue is repeated in circumstances other than speeial
franchise. In Barber & Bennett, Inec. v. State of New York, 34 A.D.2¢ 303, 311
N.Y.5.2d 203 (3d Dept. 1970), the Appellate Division, in a condemnation case, held
that the mere fact that the present building and equipment were "to some extent
obsolete and/or inadequate™ so that *a elaimant would not faithfully reproduce them
upon moving his site of business” (311 N.Y.5.2d at 206), is not a sufficient basis for
reducing RCNLD by a factor for substitute materials. Rather, the test is two-fold,
one financial and the other technological. As a financial consideration, "the question
of functional obsolescence is dependent upon the extent to which the existing
improvements are adepted to the needs of the business being carried on at the
premises and the extent to which the business itself is adapted to profitably serving a
public need" (311. N.Y.S.2d at 206). The other test concerns "technological and
inventive advances which lessen the value of older machines and equipment® (311
N.Y.S.2d at 206). :

Under this test, the Court denied the adjustment to RCNLD:

* * ¥ the record clearly establishes a profitable
operation at the subject premises, with no indication
that the business could not so continue to operate in
the foreseeabie future, and that as a practical
matter the premises were well adapted to the
claimant's business. The facts that the building as
designed and the premises as situated precluded
certain innovative production economies do not
appear to be conclusive on the primarily faetual
question of functional obsolescence.

* * * it does not appear that* * * the
incorporation of mechanieal devices to save on labor
costs * * * pequirels] a finding of obsolescence as a
matter of law. The faets of inereased production
capacity and perhaps a greater market or
marketability of the claimant's produet are new
elements which might well not have had any bearing



~50=

that would have reduced the value of the facilities
at the subject premises beyond ordinary physical
depreeciation (311 N.Y.S.2d at 207; emphasis in
original).

(See, also, In re Ruppert Brewery Urban Renewal Project, 67 Misce.2d 863, 325
N.Y.5.2d 439 [Sup. Ct. New Yark Co. 1871], where the Court adopted the approach set
out in Barber & Bennett).

In Matter of Onondaga Countr Water Dist. v. Bd. of Assessors, 32 N.Y.2d 601,
350 N.E.2d 390, 385 N.Y.S.2d 13 (1378), the issue of funetional obsolescence was
diseussed in its broadest terms. The Court of Appeals noted:

More sophisticated analysis hes recognized various
subelasses, based upon causal distinetions, of the
elass "functional depraciation” * * ¥,

The common thresd running through eech
subclass of functional depreciation [of which
substitute materials or " 'physicel obsolescence’, the
out of datedness of an assat" is onel is that each is
an "undesireable feature”, en "adverse influence, or
a "deterioration™; in short, & disutilitv diminishing in
some way the value of the property [citations
omitted] (39 N.¥.2d at 605-5G6; emphasis supplied).

Again, the Courts are concerned with an impairment or inadequacy of some kind of
the operation of the property.

Finally, in another condemnation ease, Congregation of Sons of Israel v. State of
New York, 54 4.D.2d 794, 387 N.Y.S.2d 738 (3d Debt. 1976), a2 deduction from RCNLD
for funcrional obsolescence was sought on & substitute materials theory. The Court
denied the allowance, eiting its decision in the Barber & Bennett case and the

definition of this aspect of functional obsolescence set out there and attributed to
Nichols! treatise, Eminent Domain:

Funetional depreciation is caused by the inadequacy
or obsolescence of the faeility due to developments
which have made it incompetent to perform its
funetion properly or économically even before its
netural life has run. While physical depreciation is
inevitable, finctional depreciation may or may not
happen (387 N.Y.S.2d at 740).

Since the proof firmly established that the property was completely adequate for the
purposes for which it was constructed and would continue to De so indefinitely, no
adjustment for substitute materials was necessary.
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Thus, an allowanee has never been judicially recognized where the operation of
the property currently in place is neither impaired nor inadequate, even if the labor
and materials used in the original construction would be replaced with less expensive
and more efficient labor and materials if the plant were built today.



IX. FUNCTIONAL OBSOLESCENCE

The courts have recognized the propriety of deducting an amount from
reproduction cost whieh represents a loss in the value of tangible property due to
gither "inadequacy®™ or "superflnity™.

Analysis:

Functional obsolescence is often used as an all-encompassing term. For
example, during this rule-making process, representatives of the utility industry
included within the term the concept of substitute materials (see, Section VII,
"Substitute Materials” [p. 46]). Based upon our understanding of New York law,
] however, we believe that functional obsolescence is better defined as:

(2) "inadequacy", or the failure of the property to meet present or
projected needs; or :

(b} "superfluity™ or "overbuilding", or & capacity of the praperty in excess
of reasonable anticipated demands.

Cleerly, functional absolescence in either of these forms is eausally distinet from the
concept of substitute materials. Accordingly, sepacate treatment is required.

The case upon which we principally rely is Matter of Onondaca Countv_Water
Dist. v. Bd. of Assessors, 39 N.Y.2d 601, 350 N.E.2d 390, 385 N.¥YS.2d 13 (1978),
where the Court of Appeels reviewed the assessments of water district pipeline
facilities. But for the praviso in subdivision (17) of section 102 of the Reel Property
Tax Law, which exempts from the definition of special franchise the property of a
special distriet, the Water Distriet property, if located in the public way, would have
been tangible speciel franchise property. Accordingly, the Onondaga Water Distriet

ease is particularly instruetive.

The District had claimed & deduction for functional obsolescence based on the
fact that the system was operating at only 25% capacity. Since the remaining 75% of
capacity represented an "overbuilding”, the Distriet claimed entitlement to a 75%
deduction for functional absolescence.

The Court found that the system had besn "deliberately planned and
construeted to meet the future needs of Onondaga County and parts of Otsego County"
(39 N.Y.2d at 504). Following an unraveling of the various strands whieh make up the
all-inclusive (and therefore issue-blurring) term "functional obsolescence’, the Court
isolated the coneept of "superfluity". Relying upon property valuation treatises, Chief
Judge Breitel wrote, "functional obsolescence in the form of superfluity occeurs when
there is & capacity for service in excess of reasonable antieipated needs and thus is
funetionally useless, now and in the futura® (39 N.Y.2d at 606).

Since the Court found that "there was no superiluity or improvident overduilding
in this instance, but deliberate and wise construection in ressongble anticipaticn ol
future needs® (39 N.Y.2d at 506), the deduction claimed by the Wetar Distriet was
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denied. The Court concluded that the District was effectively claiming an exemption
for thrifty advance pianning, a elaim better addressed by the Legislature.

We believe that the following statement by the Chief Judge concerning the
"judieial function™ is similarly applicable (and, perhaps, more so) to that of an
administrative board such as our own:

- What is eertein is that it would be a distortion of
the judicial funetion to provide that exemption by
fiat to the effect that what is valusble is not
valugble because the return in velue from the
investment is deferred from the present to the
future, when in truth an asset with future benefit
deferred is valuable indeed. Nor is it appropriate to
discount for deferrsl of utility just because either
market value or voluntary investment of capital will
take it.;to account the deferral of utility (39 N.Y.2d
at 607).

Accordingly, the Rules which wée promulgate today authorize an sllowanee for
functional obsolescence only when the ecompany demonstrates & loss in the value of
tangible property due to either inadequacy or superfluity.



X. PIECEMEAL CONSTRUCTION

An allowance for piecemesl construction to account for purported inefficiencies
in the installation of special franchise properties is without foundation in law or
aceepted appraisal theory.

This issue eoncerns anather industry-requested adjustment to reproduction cost
new. The position of the industry was summarized in the Report of our hearing
officers: .

Reproduetion cost new assumes the most
efficient conmsiruction of property in a single
impulse rather then the actuel practice of small
increments of construction over time. This
piecemeal placement of plant leads to an excessive
lshor cost in the original cost which, when trended,
pesults in an exeessive reproduction cost. The
SBEA's failure to adjust its trended costs for
piecemesl construction is a serious defieiency in its
valuation methodology [eitations to record omitted.

However, in their written and orsl submissions o the record, the industry provided
citation to neither law nor treatise.

- -

The municipal position was summarized as follows:

The decision by the SBEA not to provide cost
modifications for construction inefficiencies is
entirely sound. The coneept itself is speculative and
is more than offset by the inereesed cost of
finencing  unitary, rather than piecemesl
construction; and the cost of having this system off-
line until completion, viz, lack of revenue {eitations
to record omitted.

We have found no support for the allowance claimed and so, given the dearth of
authority, there is little we can add to the debate. On the basis of this record, we are
eonstrained to reject the claim.
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CONCLUSION

As stated in the Introduction, we sare acutely aware of the magnitude and
complexity of speecial franchise assessment administration, referred to in its earliest
years by Professor Seligman:

It is evident that the sucecess or failure of the
law depends upon the action of the State Board. It
was considered best not to provide in the bill for
hard and fast rules in the method of assessment.
This was done in order to give the Board ample
opportunity to learn by experience what would be
the most practicable and the most equitable plan to
pursue. There is every reason to hope that with the
exercise of intelligence and prudence the State
Board will be able to lay down uniform rules of
assessment * * * 40 .

o oo

The Rules which we promulgate today codify both the ecneept of assessing the
francitise to use the public way enacted in 1898 and the program developed under the
administration of the State Boerd of Tax Commissioners, State Tax Commission and
State Board of Equalization and Assessment over the past 83 years. As a result of this
long experience, we are now able to take the step which Professor Seligman had first
proposed. We believe this action will further our responsibility to provide fair and
equitable assessments of special franchises in this State.
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it were used in comnection with the francihiszs. Thirdly, that
the equalization figure of 90 per cent used by the State Tax

Commission is excessive, erroneous zud should have been 70 p=r

*ecent.

"

The relater insists, therefore, that ©y the use of
metheds other than reprcduction cost new, less depreclation,
such as methods of accounfing slleged to be prescribsd by tzaz
Public- Service Commilssicn in rate making cases; the Federzl Com-
munications Commission, its own book value, the "net earnings
rule," and other methods, ithe full and actucel value would be
in © nclgbbornooa of $6,0C0 ,CCJ-OO and arplying thereto ths
equalization rate of 70 per cent urged b7 it that the full and
equalized value weuld be approximately $3,000,000.00 iess than
that establizhed by the State Tax Commissian.

In determining assessed va%uation for the taxation of
specizl frazuchises the tax commission must fir2t determine tie
full and actual value of the property to be assessed. It is then
necessary for the Commission to determine the percentage of full
value at whieh the wreperty in the City of 3uffzlo is being as-
sessed end theredy obtain a rate of equaliization which To arzliliy
t0 the aforesaid full and zctual value; thersby determining the
equalized valuaticn of the special Zrzncaise in This case. 3Ssc~

tion 19 of ths Ta
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subject tc assezsment ir each city, town or vil-
lage; chall inqu:r: into and ascertain as near as

che percentage of the full and actual valne
at which cther real prcperty in the c1uy town or
village for which such full valuation has been mede,
is being aSaESSGQ, and by the rate of equalization
so established fix and determine the equa.laed val-
uation of each special franchisz subject to assess-~
ment. Added L. 1916, c. 33k, Section Y, eff. Jan.

i, 1917.
Both the State Tex Commission and the City of Euffalo
on the one side and the Hew Y ork Telephone Company on the other

introduced evidence respsctiing the propriety of the 90 per cent

wn
chk

equalization rate fixed by the te Tax Commissicn applied %o

special franchises in the City of Buffalio. During the trizl

3,

of this proceeding it

ot
=2,

72s urged by the respondents and inter-

venor that both parties were bound by the method of proof out~

lined in Article 13, Secticn 293 of the Tax Law, that the methed

of proof was exclusively the "comparable parcel® method. Tast

-

portion of the section in guestion to so

imit the type ol
proof is set forth as follows:

"Upon a hearing the pa?uﬂes ta the a*cceealrg nay
mutuzally agree on parcels of real estate to be valusd
and the nmumber of witnesses to be sworn. Buz i .n case
the parties fall to agres on a selesction of parcels
to be valued and the mumber of witnesses to be swern,
then upon anplication of sither -=“t" the Court or
Referee shzll determine the number of wiinesses to
be sworn, select the parcels that shell be valued
without reference io unewr assessed values and beth
parties shall bs limited in their proof on the trigl
to such witnesses znd the n;rceT" so selected, excsy
that evidence as tc actucl salss of -ezl T:O“e“tf
within the tax district that occurred during the vear
in which the ascescment under *-v*c" was mzdie may Ta
given by either party.t

‘C v

tze

The Referes was reguested a2t the trizl to

zode of orooif. t-wau Then decided by the Refsres that Lhis
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Section cculd not be practicably followed in a case involving
the equalization rate as anplied to a special franchise in that
it would be impossible, firstly, to select comp’arable narcels
and, secondly, that Section 293 was permissive ard not manda-
tory in cases concerning special Iranchises.

The question was decided in favor of relator, i.e.,
that Section 293 could not practiczbly be used in a procesding
to determine the validity of the equalization rate as appliszd
%o 2 special franchise. Section 46 of the Tax Iaw, in discuss-
ing the zertiorari procesding brought to review the assessment,
states in part: .

¥in ‘assessment of a2 special franchise by the tax
compission may be reviewed in“the manner prescribed
by article thirteen of this chapier, and That artic’e
appiies so far as gtracticsble to such an assessment.

in the same manner and with the same force and eflect
2s if the asssssmeont had been made by loczal assessors;®

Both sides have discussed in their respective bri-afs.
at some length the case of Peoples ex rel, ¥Yaras vs. Kinnaw,
ete., 303 N.Y¥. 224, 101 M.E. (24) L7k, dealing with the modz of
proof outlined in Section 293, This case wes decided subseiuent
0 the referee's ruling ané it is urged by respondents that
the referee 3hould nave refused any evidence other than tha=
tyve outtlined in said section.

Suffice it To say that in the case zbove cited, tlie .
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value. The Court clearly distinguished "inequality'! from
"eogualizationt and also stated on page 228 thereof:
"The nertinent statutory provisions limit the
proof that may be adduce? in a proceeding wiere

the assessment is attacked as being "unequal,”
1

The Yarzs case was an “inequality® case and therein
the court several times repezated that the gquestion ¢f eguai-
ization rates was not involved.’ |

The referee has heard in this case voluminousz testi~
mony. Ee has carefully examined the petition, return and ex-
hibits. Subsequent to the close of the testimony, voluminous
proposad findings of fzct and law were submitted by both sides.
Extensive briefs and supplezental briefs were submitied, con-

taining citations therein of more than one hundred cases of

s

support and refu-

verious courts in this state and cthérs,

tation of the arguments of both sides on the varied gquestions

'J

of law involved herein. The referee, belng mindiul of the

far reaching effects of the rulings of law reguired here, hzs

v

studied the ¢ited cases and others to arrive a2t those conclu-
sions set forth herein belov.
The question raised of the propriety and correscinzess

of this 90 per cent egualization rate for the Cit

‘
Q
-1

IIJ

ct

used by the State Taxz Commissicn is lesz difficuld
The rate of egualization referred to in the staituts
(Tax Law, Ssction 45, surra) is the "rnercentzge of the full

b
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and actual value at whicn cther real property in the city . . .

for which such full valuaticn has besn made, is being assessed,

As mentioned earlier, the referee did not limit the
proof to Section 293 of the Tax Law, and in fact, neither side
submitted proof strictly in accord therewith. Neither respond-
ents nor intervenor on the cne side, nor relator on the other,
submitted & 1ist of selected parcels to be valusd. Both sides,
however, submitted the type of evidence precluded by Sectica
293 such as reports of the Erie County Board of Equalizaticn
sffered by respondent and tesztimony of city wide total valus,

assessment, and improvement submitted by relator.
2 =

2a s

-
(i

1a-

The substance of the evidence submitted by the

tor to substantiate its contention that the cqualization rate

.

3
i

of 90 per cent was excessive z2né srroneouls was the testimeny
of its witness, one Horace Carpenter, Jr. Eis testimony, when
reduced to its bare essencs is as follows:

That the total assessed valuetion of all the taxable
Tezl property in the City of Buffelo for the year 1928 was
$1,020,3%7,980.00, and in that year the equalizaticn rate was
78 per cent. He testified further that the value of real ﬁro-
perty in the City of Buffalo increased from 1928 to 19k2, using

vazrious methods in arriving 2t his conclusion of this fact

which will be briefly penticned later. Then By chowing that
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a decrease of $146,512,880.00, that the cqualization rate of

1. In otner words if the totzal valiu-

(I‘!
P

90 per cent was too higl

:sessment decreased, the equalizziion

(L]

“w

ation increzsed and the a
should of course be lower to arrive at the lower assessment
Tigure,

The relzator's witness Carpenter, exnlained how he

zrrived at his conclusions that the total value of 2ll the tax-
able real property increased from 1928 to 19i2.

He investigated and considered the total amocunt of
improved real property in the City of Buffalo in 1928 and iis
pkysical condition, the extant to vhich new improvements were
made and others demolished from 1928 to 1942, the surrounding
economic factors at work In Buffalo ané their effect on full
and actual value of realty in Buffalo, the state of the raz
estate market during those years, reproduction cost new of ip-
provements made and depreciation.

The witness further stated that he studied varicus
statistiecal r.epcrts' ; such as the record of permits issued by
the Division of Buildings of the City of Eui';‘.‘alo showing ceca-

<
[}

struction, alteration and repair of buildings, and the dollar
values thereof given by applicants; z report by the Taxstion
Compittee of the Buffalo Chamber of Commerce pubiished in

.Ia.n.uar:r, 19*-:-0; data from the Department of Assessment of the

City of Buffala of the amount of assesss=d value demolished,
a study covering the years 1935 through 1938 inc"*sz.ve, a

P

report by the Bureau of Labor Statistics of the U. S. Dercri-
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ment of La.bo‘r' bhased on permits issued; a document known as
YReal Property Survey and Low Income Housing Area Survey,
Buffalo, Wew ¥York, 1939" which was a WPA project; and other
data and sources including his own eXperience.
] The witness cencluded that there was a net gain of

approzimately $105,000,000.00 in the value of improved real

=

property in the City of Buffalo for year 1942 as it applied to
the figure for the year 1928.. . )

It appears from the testimorny thet the wiitness cvon-
sidered to a substantizl extent the aforementioned WPA report
in that regard. It is interesting %o note the testimony of
the witness Cohn for the respondent, who stated in effect that
said WPA report was prepared primarily for e purpose of pro=
virl:‘.né woi’:lx_' for the enemployed and was not considered zn authe-
oratative study of the matters therein contained.

Although Carpenter's testimony was based to 2z large
E S g

-
s -

extent on the reports,’datz and information mentioned above,
+ appears tha.t his conclusion is likewise predicated in 2
larse measure Upon his own experieonce and observaiion.
The referee feels constrained to state that thi
of testimony offerred by Carpenter oﬁ this vast, broad, tech-
nical, nebulous and complica ted matier which must take into
consideration a2 multitude of gemeral eccnomic factors, a =—ul-
titude of data in the minwviest detail, to be exceedingly ii
- ficult for one man to ccncl'-.zde with any c'-.eg';:ee of zeccurac; or

certainty. Ead the restondent sought To cantXadict this
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testimony by e witness of its own choice and if this proceeding
would have had to be decided by testimony of this nature, a
defer a+1on would, of necessity, be based entirely upon
> opinion rather than logically dccumented fack.
The brief of the respondent sets forth the argument

that

«’i
[ ]

' - . R .
sarpenter®s conclusion has as one of its major premises

Tzx Commission in 1928 is correct.

. Carpenter admitted on cross examination thzt if he
assumed that the equalization rate for 1943 of 90 per cent was
correct and he applied the results of his study in reverse %o

" Getermine whether the egualization tate of 78 per cent in 1928

was correct, he would, by the very same reasoning, find that

: the equalization rate of 78 per cent in 1928 was likewise in-

. correct and erroneous.

T On the other hand, the State Tax Commission znd the
City of Buffalo introduced evidence showing that the 90 per cent
equalization rate was reasonable. The witnesses who so testi-
fled were Walter Cohn and Forrest G. Read, who were both 1i-
censed rezl estate brokers with substantial experience and active

"In the real estate market in the City of Buffzlo. They were

-

likewise appraisers of real property. hese witnesses testified

at.great length regarding parcels of real property sold through
-them as broksrs in the City of 2uffalo during the years okz,
16%2 and 19%3. The parcels of rroperty scld through these wit-

nesses were comprised of dwellings, vazcant lots, azné commarcial

1 -

-
- )
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properiies. fhese properties were located in 2ll of the City

s
!
L]

e ' of Buffalo's fourteen tax districts. It appeared beyond gques-

ab., . . . . - ~
T tion that the sales prices of these respective parcels of rezal

LU o= e 7 Aoy

Tl Y * property were, in most instances, substantizlly lower than the
- brop ) 2 é

respective asssssed valuations thereof. The overall picturs

ELib LEaliac o |

i

as shown by these witnesses was that the assessed valuation of

E ‘ . peal property in the City of Buffzlo for the years 1942 and 1943

.....

was higher than the sale prices thereof. These witnesses fur-

ther testified that apprzisals made by them of the values cf

L RN
-t

4
E
¥
Z
b ¥ certzin parcels of real property in the City of Buffale in 131,
% .
§ 10k2 znd 1943, were substantially lower, in the zggregate, than

. the assesssd values thereon. ]

we - S Return Item Number 5 was a table of sales prepared oY
#Ec ‘one Arthur Tyng which showed that of 2,852 sales -of real property
:": ‘in Buffalo between July, 19%1, and June, 19h2, the ratio of
2ssessed values to sales prices of szid parcels was 103.8 per
cent, ZThis tab_le was submitted by the relztor to the responrfents.

In view of this evidence ¢fferred by the Tesporndsnis

.. and intervenor through the witnesses Cohn and Read, men with
.extensive experience in the active real estate field, showing

clearly that generazlly assessments were higher than the sales

.prices of the respective parcels, the Referee can not Iind that
. the equalizztion rate of GO p cent was too high.

Great weight and consideration hzs teéen given to the
- Paet that sales vrices alone may not necsssarily repressnt Jull

- wzlue, Eowever, the anrraisals of parcels of real propsriy zade

[}
)



by the witnesses Cohn and Read, as opposed to sales, which ap-

praisals they ftestified were made with consideration given to

the condition of the real estate market, reproduction cost new
2

‘-

B i DR AN R

" less depreciztion, general economic conditions; income yield to
the owner, and other factors, likewise clearly showed that the

assessed valuation on said parcels were higher than the appraised

values thereof.
Relator's witness, Dexter P. Rumsey, president of the

Erie County Savings Bank, testified that in his opinion the
g K

S
.

" sales prices of real estate zpproximated two-~thirds of the amount

of the assessments on such properties.

0 E - The evidence appears to be-that the equalization rate

for 1943 of 90 per cent was reasonable.

TSt

e TR

5 : The next questicn decided is ‘C“lat of the fixing by
the State Tex Comission‘of the figure of $433,469.00 as the
. intangible value of the relator's special franchise in the City
of Buffalo for the year 1943. ‘I-.‘his figure was derived by taking

.5 per cent of the full value of the relator's special franchise
property, tangible property, in the City of Buffale for the year
© 1643, Relator contends that his figure is arblirary and was

- already included in determining the full value.
Section 2 of Sub-division 6 of the Tax Law sets forth:

o "A franchise, right, authoriiy or permission speci-
fied in this subdivisicn shall for the nurn0¢e of
taxation be kmowm as a "special franchise. A special
franchise shall be deemed to include the value of i:ze
tangible property of a person, co-partnership, assoc-
iation or cornoraticn s:tuateo. in, upon, under or arove



any street, highwey, public place or public waters

in connection with fhe special francaise. The tan-
gible property so included shall be taxed as a part
of the special franchise." '

To constitubte z special ifranchise two elements must be
present, the element of physical property, in, upon or above the
street, public place or public wzbters, and a grant from the

- State of the right to construct, maintain or cperate the same.

“, I either the tangible or intangible element is missing, there

czn be no special franchise within the meaning of the Tax Law,
' People, ex rel Wew Yark Cemtral Railroad
Company vs. State Tax Commissica

26% App. Div. &0

35 N.Y.S. 28 77

e e People, ex Tel Bazrron vs. Knapp
o 208 App. Div, 127

203 W.Y.S. 76 ™+
AfF1d 239 N.¥. 5S1
147.-N.E. 20

The wording of the statute, "The tangible property so
dncluded shall be taxed as a part of the special franchise,” inw
‘ "1_ . {&ica.tes the sepzrabilify for tzx gurposes of the value of the
shysical property and the value of the grant from the State.

wl "It appears that the parties in this proceeding ars in

. agreement basicelly that the value of the physical property and

:i;i?he value of the right, authority or rpermission To cgnsiruct,
=ainizin or operazte in, under, above, upon or .through the sirsels
A;z'iv"'ays or publie places are both eler.é.-‘::s to be incliided in
:‘3;_3 assessment. The disagreement lies in the fazct that whers the

‘State Tax Cormission determined the repreductlon cost new, o
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the relator’s physical property, adjusted and depreciated said

NPT

 .-2igure and then added 5 per cent, which 5 per cent is supposed
) represent the intangible el ement, relator contends that said

_5 per cent was thereby Included twice. The pos:.t:l.on of the re-

[Sada kI

. dator is that the physical property would have mere unk value,

z2nd no mere, were it not for the rights and privileges granted

T wm e

%o it by the State and that in computing reproduction cost new

pna ]

- -8
o % aad deprecizting the same the St ate Tax Commission has already
% taxen into consideration the value of the franchise.
% The Rei‘efee, after hearing the evidénce and studying
;’? e czses cited with respect to this gquestion, does not find aim-
: é :self in accord wn.tb. this view. As;’.de from that portion of Sec-
_é 5 %iom 2, Sub-division 6, quoted zbove, the Tax Law does not pre-
¥ scribe 2 définite formula by vhich the State Tax Commission can
LriL L ERee the City of Buffzlo. Section 45 m.entioned earlier herein
‘ '_"'f.‘states that "the ftax commission shall annually fix and determine
S « " the full and actual valuation of each special franchise subject

o assessment in each city, town or village;. . « . . The
st::‘u e evidently was not intended to limit or delinezte the

T reidk ~rzammer in which the State Tax Commission should determine ful
“.e=d actual valuation. It is quite evident from the testimony
‘zrd the return to the writ that the State Tax Commission estzb-
i '.'-l'-'.she'c‘. full and actual value of relator's physical plant ané then

> its opinion, was ths

!.h

Separately added to this valte whati,

- 15 -



. éeascnable value of the grant. The propriety of its determination

.ef the full and actual value will be discussed later. Assuming,

‘2gwever, for the mament that it was proper, the addition thereto

. -ui‘ 5 per cent thereof was substantiated as to its reasonableness
- By-the witness Bauer.

Dr. Bauer gualified as an expert on public udility p=f-

Be was the author of z number of hooks conesrning ragu-

.

*Iakion of public utilities and he was a comsultant on a number of

. ~',,j.'c.cc,asious to municipalities granting franchises to public utilities

Be: stated that in his opinion the figure of 5 per cent of the value

—.

: oL the physical property of the relator located in the City of

. Bxffzlo was fair and reasonable.
Indeed, the relator's witnmesses, Moynzhan and Ullrich,

i, and it is the position of the relator, that even thelr
*eok value and the value of their physical property as repressnted
%y the methods of accounting used by rslator in accordance with

' 2he uniform systems of accounts zlready included the value of the

foxal Term s zeemt, The Referee is of the opinion that the State Tex Commis-

is not bound te so agree. The relator's argument that the
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It would lend to confusing the issue to state that

- Yhe Commission separately assessed the value of the tangible

Troperty and separately assessed the intangible value. In

its judgment, the Commission determined the full and actual
4?élue to consist in part of the value of the property plus
the value of the grant. The combined figure comprises the

. 2231 and actual value of relator's specizl franchise. To con~
',éi&er the value of the "rezl p;oéerty“ alone using the reprc-
duction cost new less depreciation method, would be to place

. relator in the position of an owner of real property without

2 special franchise who is similarly circumstanced in that

his property has no ready markst value. Iz such a case the

‘£r11 znd actual value of such real pzeperty which is not used
- in comjunction with = special {ranchise, reproduction cost
_mev less depreciation is a proper criteriz for determining value.

.Peo. ex rel New York Stock
Exchange Supply Cc. vs. Cantor
221 App. Div. 193
223 H.Y.3. 64
ATfrd 248 ¥.Y. 533
162 -M.E. 51k

Peg. ex rel ¥ew York Dock Co.
vs. Cantor v
208 App. Div. 52

203 ¥.Y.8. k2k

Peo. €x rel Union Bag and Paper :
Corp. vs. Fitzgerald -
166 idisc. 237 ’

2 N.¥Y.5. 24 29¢

Peo. ex rel Hotel Astor vs. Sexton
159 Misc. 208
. 287 M.¥.8. 746
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e'l'ator blank forms requesting that
.' t2in information requested thereon.
." g2s the relator's estimate of the reproduction cost
.its physiczl pla;.nt and property locatsd in the City of 3Buill

. 25 of December 3lst, 19kl.
R

In re: St. Lawrence Transmission
Co. vs. Hobvay

137 Misc. 603

2% NIYOSC 508

ok
. ,- We now come to whait the referee considers the most
_'r ” erplexing question raised herein, nemely, the question of
:' ) 6*;’e:'-«ve‘.:la:tr-ﬁ:1 OnL.
rr. L Section Y% of the Tax law provides that every corpor-
s ' r%.-__f _ ation subject to taxation on a2 special franchise shall file
“ £ --Teparts with the State Tex Commissicn and further that "the
R AR ]
o tax commission mey require an anmual report and from time tc
“ : & é‘:e a further or supplemental report from amy such . . . . .
“_ ; 'éﬁﬁrpora‘cipn containing information and data upon such maiters

s as it may specify . . . . . Sugh commission may prepare slanks

%o be used in making the reports required by this section.™

During 1941 the State Tax Commission furnished to
the relator furnish cer-
The information reguestad
new of 211

-

alo

elzator furnished this informaticn giving 2 detaiisd
thereon of its diffsrent types of property and ths es-

3

The State Tax Commission
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t was the latest

this figure by re-

. The State Tax Commission adjusted
E 'dz:cing it by 10 per cent, thereby arriving at the figure of
*"L$10,836,6611-.00. The Commission thereafter determined that the

' ‘property was in 80 per cent condiiion and further reduced tha

. E zzount to $8,669,331.00.
oot ‘-9'\ - "_ R v
% . - The net result of reducing the reproduction cost new

Zigure by 10 per cent and further redueing it by 20 per cent

=7 N
was the same as reducing sald reproduction cost new figure by
ad i N I -
& . approximately 28 per cent.
e .
The relator in the aforementioned report stated that
ina

- figure.
‘and the relator's present value is $91,519.00.
At the hearings, however, the relator atiempted to

2

';.;rove that the value of its nroperty vhen computed by other
* methods was in the neighborhood of $6,000,000.00 arnd subseguent-

1y moved to cornform its pleading to its proof. Relator main-

State Tex Commission, not having placed a value on its property
t since tne Stzte Tax Cor-

roation on State Tax Commissicn

- 15 -



. and’ tha law requiring sueh information to be furnished,

.1?. did so, and that this dces not preclude or estuop 1%
'&mproﬁng the correct flgure of full and actual valuation
gthis proceeding.

' ’ Tha relator furnished evidense thef according to other
2 ..ods of determining velus which are outlined below the Tull

oy

T eefusl value of lus plant would be substazntially less than

‘t’:‘at: set by the State Tex Commisslon. The varlious methods pro-

med hy ths relator ars as follows:

3 “hat the ralator wes required by the Federsl Com=

-> e

ge.. A,
.z%g@:, in aecordancs '*n.t'n. the Unifernm System of Accounts. That

SRR
-?'

-,,ﬂ..... 131116 of ralator!s propa*ty, as computad. by said method of

S zs:::.-.z..ti:za nas used by the Publlic Service Commission in rats
._’ﬁ.ﬁs ecases and that under said system of gccounting the valus

;?é-‘,_.‘._,;,wrs property in the Clty of Buffalo es of December

', m-., 1841, wes $6,150,000.00.
T 2, Thet.under the ne%t sarnings rule es leid down in

.
kA
.o .E‘-.;‘-_‘, \

" §3==.-ﬁ of Tex Commlssioners, 196 N.¥, 29, the full and actusl

"B;:ralu aes $6,592,000.00

@2



~t

exd Pnilip 0. Moynahzn. The rei‘eree does not discount or

3. That the bock cost less depreciation of the rela-

's property was the basis of purchases and sales between re-
{.01‘ and independent telephone companies as well as cther
ephone companies within the Bell system, and that szid basis

el sales and purchases would strongly indicate the prover bc.51s

actuzl value.

Evidence of the above was presented by the relztor

'm'cuon the testimony of relator's witnesses Carl 0. Ullrich

2

-&nywise treat lightly the testimony given by these witnesses,
. These witnesses appeared as being men who had a clear and com-
:lplei:e understanding of the facts and matters about which they
testified and the referee also felt that they were eminently
= ;;,Ealified to so testify. However, in the determination of the
full and actual value of a taxpayer's property, the zssessors
=re not bound by the bocks znd records kept by the taxpayer in

 @etermining the amount of its assessment as there is no pro-

vision in the law to that effect.

=

This should not be altered by the fzct that the tzx-

iy ,ayer keeps his books and records in accordance with the regiire-

As stated earlier, Section 45 of the Tax Law requir-
x Commission to fix and determine the full znd actuzal
he special franchise did not prescribe the modus

The statute appears to leave it within the fair

- 21 -



:;::igzent and discretion of the State Tax Commission to make such

It is not within the province of the Court to

~debermination.

‘elve into the mental processes of the assessing officers to

determine 21l the factors considered by them and whether they

used the very same judgment that the Court would have used hzd
- e

= = 1t performed the function. If the assessors avail themselves

. of all the informaticn they are zble tg obtain regarding value

“znd then fixed value according to their best judgment, they

..+ 2ave properly performed their

s

Sremman

SN

i

T

SRR
I R

i

H

e

wties.

u

Peo., ex rel N.¥. Cent. and H.R.R.
Co. vs. Priest

206 ¥.Y. 29k

99 N.E. Sk7

Peo. e&x rel Jam#ite YWzter Supply
Co. vs. State Board ¢f Tax Com-
missioners

196 X.Y. 39

89 ¥.E. 581

Peo. ex rel R.W. & 0., R.R. Co.

vs. Eaupt . .
1ok N.¥Y. 377 -

10 N.E. 8§71

Peog. ex rel Willsy vs. Carmichael
256 App. Div. k21 .

Peo. ex rel Lehigh Valley Ry. Co.
vs. Burke

221 App. Div.
223 W.¥.8. 148

Peo. ex el =E
1285 App. Div,
187 N.¥.8. k&0

FPeg. ex e

1 Uni
Corp. vs. Fitzg
Supra



Peo. ex rel H.Y.0. & W.R. Co.
vs. Yoodbury

71 Misc. 474

128 §.Y.S. 939

It does not appear that valus for rake nzking pur-

- e

roses under the Public Service Law is necessarily the same zs

full and actual vzlue for the purposes of taxation for the fol-

.

. lewing reascns:

Firstly, matters considered in determining value in
" rate making cases, although similar, are not the same as in
special franchise assessment cases.

See Yonkers R. Co. vs Mzlthbie
251 App. Div. 20k
296 N.¥.s. k11

Yonkers R. Cc. vs. Maltbie
2k2 App. Div. 319

27% H.¥.8. 535

Appeal dismissed

266 N.¥. 542

195 N.E. 191

Secondly, there is nothing in the law requiring the
State Tax Commission.to be bound by the findings regarding vaiue
made by the Public Service Commission nor is the State Tax Cor-
mission a party to a rate making case.

Thirdly, the relator has nct shown, nor can it show

thout the Public Service Commission being a party here, that

‘. the value set by the Public Ssrvice Commission for

H

ot

]

ate makin

L4}

purposes is correct. It may just as well be true thait the
tate Tax Commission'’s estimate of full and actual value is

correct and that of the Public Service Commission erroneous.

i
(}5]
(WS ]
1



Finally, the purposes for determining value by

SRSy

‘ -regulatory authority are not the same as those for taxation.

t

R

The net earnings rule is fzr from a mandatory method

J?&ga' R
. la:
'

3
-

_=of determining valuation in special franchise taxes. A5 2
patter of fact, the Jameica case menticned herein and cited
prolifically by both relator znd respondent centzains the fol-

lowing statement on Pzge 55 therelin:

"While, as we have already pointed out,
the Legislature had not prescribed any ex-~
eclusive or hard zné Tast rule for assessing
the value of special franchisss, we think
that in the case of this relztor and many
other corporaziions similarly circumstanced
the adoption ané application of the net earn-
ings rule weuld result in a fair and just
valuaticn. There are obviocusly mzny cases,
ho*.-reverz o which it would no%t be-applicable
at all.' ‘

The relator, New Yorlk Telephone Company, conducts
£s business throughout the State of New York and is part of
a télephone system which operates throughout the world. The
services it provides ané from which it yields revenue . th
City of Buffalo zre so intertwined and intermingled with ils
state wide operation that it would be excesdingly dilficull
and in the opinion of the referes izproper to atTempt to allo=-
cate the correct net earnings figure to the City of zuifzalo

alone.

[T - A - . e - o -
RIS Furthermore, the testimony of relator's witness Uil-
L ri':' -
Ja e rich was that applying the net earnings rule as laid dowm in
. & the aforesaid Jameice case there was & deficit ralher than nst
-'"\E' -

ot
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i
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earnings subject to capitalization in the City of Buffalo for

L]
Qs
it
ct
e

the vear 19%3. In this rega s interesting to note

anotheq exerpt from the aforesaid Jamaica case zt Page 59

. which states:
"If, as is suggested might occur

in some supposed cases, this would result

. in giving a2 specizl franchise no tazable
vaiue at all, that would be a conclusive
reason for rejecting the net earnings:. '
rule in such cases and would demand the
adoption of some other rule or mesthod."

Under the law and the fact of the particular nature
- of the taxpayer's operation and special franchise the State

Tax Commission was Jjustified in refusing to zpply the net

earnings rule.

vt b s

Relator has placed 2 substantizl emphasis upon its
evidence that the New York Talephone Company, independent tele-
phone companies and telephone ceompanies within the Eell sysiexm
have used book ccst lass depreciziion as the basis of sales

ard purchases of telephone property amongst themselves. Suf-

fice it to say that here, too, the zssessing officers are not

dt

bound by the book value placed on its rroperty by the texpeyer.

The State Tax Commission is not bound to inguire intc the
arrangements between the telephone companies mentioned and a:=

-

to agreements which exist amongst them. he figures so found

are not an adeguate basis for determining full and accurate

value for the purposes of assesspment. The fact that in this

case such figures coinecide with the method of -zccounting zre-

.

scribed by the Tederzl Cormunications and the Public Service
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Commission would not seem o alter uhiS principle.

It has been conceded by a1l parties herein thai there
is a presumption of the correctness of the assessment and that
consequently the burden of proving the assessment to be il-
legal, erroncous or incorresct in any manner is upon the ons
seeking review of said assessment. The reiferee dces nov seek,

as e does not deem it necsssary, to discuss at lzngth the

p.

Fy

shades of legal meaning properly applied to this statement o

law. The statute provided in Section 45 for the obitaining t

o
~

| =
ck

the Stzte Tax Commission from the texpayer any informatian
nay require. It further provided in the last paragraph of
Section L% that "the public service commissicn shall furnish

to the state tax commissicn thée estimates of reproduction cost
new, depreciation and present value presented to the public
service commission by any uwtility company in any valuation mat-
ter « « . . . as the state tax commission shall request.” The
reproduction cost new fizures were prepared and submitted by
relator. Relztor can not complain that this figure is not
correct and relator does nct se complain., The State Tax Com-
mission has used this reproduction cost new [igurs as the basis
for its determinetion of full value under the statute. This

is reasonable, proper and sound in law,

Pgo. ex rel New York Stack Zxchange
Supply Co. vs. Cantor

Supra

= Peo. ex ral Tew York Dock Co. vso
Cantor
Sydpra

]
N
[9AN
1



e

Peo. ex rel Unicn Bag and Paper
Corp. vs. Fitzgerald
Supra

Peo. ex rel Hotel Astor vs., Sexton
Supra

In re: St. Lavwrence Transmissicn

Co. vs. McAvoy

Supra

The Commission hzd adjusted and reduced sazid figure

which resulted in 2 full and actual value figure less than
1 per cent, tc wit, .3 per cent different from what relator
would have found had relator itself depreciated this figure
as a result of its own studies regarding depreciation rates.

o

This difference of .8 per cent is reasonable and represents
fair differencs of cpinion as relator'!s own wilness testi-

not be said to be zrbi-

a

fied. The assessment can, therefore,

trary, erroneous cor excessive in any manner whatsoever,
Therefore, the writ of certiorari herein is quashed,

the proceeding dismissed and the valuation conlirmed with

costs zrd disbursements ageinst ths relztor.

Sut=it% orser.
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Appendix B

SUPKEME COURT: STATE OF NeW YURX
MADLSON COUNTY: SIXThH JUDICLAL DISTRICT

S S U G D D L S e AP AU B P S T W W S W e e AN G D - .

LN THE MATTLER OF THE APPLICATION UNDxR

1 AKTICLE 7 OF THE REAL PKOPERTY TAX LAW

by

TESNECU INC. - TENNESSEE GAS PIPELINE DLVISION
Pericioner

-against- DECIS1ON
TOWN OF CAZENQOVIA, HEW YORX
HARVEY STEVENS, HAROLD FLEDLER and
AXTHUR STRATTON, BUARD OF ASSESSURS,and
THE BOARD OF ASSESSIENT REVIEW OF THE
TOWN OF CAZENOVIA
COUNTY OF MabDIsOM
STALE Or NEwW YOrK

Resrondencs

FORX REVIEW OF THE 1981-8Z TAX ASSESSMENT OF .CEXTALN
REAL PROFERTY IN UL 841D TOWN OF CAZExOVLIA, NEW YORK

- - > A e e A R % W R A S AP S e WS T . R e W W W W W A S W

The above entitled matter having come before tnhis cour:
art a Speciral Term held in and for the county of Madison. The
court having heard the testimony of Harvey Stevens, Rosert H.
McSwain, John F. Havemeyer and Robert V. Jelinek. ‘The court
further having examined the exnibits introduce and received
inco evidence, the briefs of the respective parties and the

rovosed factual findings of che parties. The court then
having reservea.

this is & review pursuant to Art.7, Real Property Tax Law
of the 1Y81-82 assessment of the pipeline located in the Town

of Cazenovia, Mew York, belonging to the peritioner. During

the course of the trial and at the concliusion of zhe peticiond
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casa, the resvoncents moved to strike the appraisal of the
petitioners, on the grounds chat it was hearsay. The courc
"reserved and at this time denies the respondent's mocion.
Also, during the course of the trial, the petitioner moved
to strike that part of the respohdenc’s appraisal, chat con-

carned a value far the land on which the right of way exiscs.

IIThe basis for this motion was that the respondent's appraisal
attempted £o value this land even though the original assess-
rment didn'c include a.land value. The assessor agreed in his
testimony, that the lénd was assessed to the landownars and
not to the peritioner, in view of this fact, the mction of

fl the petitioner is grantead.

At the conclusion of the é;;éen;e and testimony, cthe courg
requestad tindings ot fact from the parrties. At the onmset,
this court commends the respective atcorneys for che excsllens
findings submitred. The court will now make findings cf Face
any findings supmitted chat are not tound by the court are
specifically denied:

1. That petitioner is a foreign corporacion and was duly
aucthorized to do business under the name Tennessee Gas Trans-
mission Company in che State of New York on aAugusc 22, 1949
by a filing of a Scatement and Designation pursuant to §210
of the General Corporation Law wich the MNew York Scate Depaxti
ment of Scace (Pé:i:ioner's Exhibic 1).

2. Thac pecitzconer's business purposa within che Scace
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of New York was and is: "To transport and sell natural gas
in interstate commerce and £o own, lease, maintain and
operate pipe lines therefore™ (Petitioner's Exhibit 1).

3. That etfactive April 20, 1966, by a filing pur-
suant to §1309 of the Business Corporation Law with the New
York State Depa;tment of State cthe name Tennessee Gas Trans-
mission Company as an authorized foresign corporation was
amended to read Tenneco, Inc. (Petitioner's Exhipit 1).

4, On, pricr and subsegquent to June 1, 1981, che
Pecitioner was the owner of a section of gas transmission
pipeline assessed as real propertcy situate in the Town of
Cazenovia, County of Madison and State of New York and
described on the assessment roll of the Town of Cazenovia
as Parcel do. 6-25228%-600-81 {Petitioner's Exhipic &4 (assess

ment roll); Par. 1 ot answer admitting paragraphs Second (2)

and Fourcth (4) of petition; testimony of Assessor Harvey
Stevens}

5. That the Respondent Assessors tentatively assessed
the Petitioner's oroperty tor the year 1981-19¥2 =zs £ollows :
Land $0; Improvements $715,800; tocal $715,80U (Par. 1 of
answer admitting par. Fifth (5) of peticion}.

5. That Peticioner dulv filed a real property
assessment complaint for the year 1981-82 with the Town of

Cazenovia and irs Board of Assessment Review whersin the

$§715,800 assessad value was protested as being unequati and
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overvalued based on a 100% full marketr ratio; said complaint
furcther alleged that the assessment should be reduced to
$38,390 znd claimed that the overvaluation and overassessment
was $67/,410 (Petitionmer's Exhibic 3; Par. 1 of answer
admitting Par. Sixch (6) of peticion).

7. That Respondents Board of Assessment Review denied
Peticioner’'s complaint and the assas;menc for Petitioner's
property was finally fixed and dectermined as follows: Land
$0; lmprovemencs $715,8QU; Totayr S$7L5,¥00 (Par. 1 of answer
admirting Par. Eighch (8) of pecition).

g. That Feritioner thereabter duly seéved upon Xesponden
a petition to the Supreme Court, Scate of New York, Madison
Councy puzsuznt to Article 7 6E che Real Property Tax Law

praying that Petitioner's 198L-82 assessment be reduced te

th

$38,3¢0 and ﬁespondents served an answer thareto asking Ior
dismissal of said petition.

9. Thar Petitioner duly served a écpy of its pecricion
on the Clerk of che Cazenovia Central School Districc pur-
suant to §708 (3) of the Real Property Tax Law (Peticioner's
gxhibit 2).

10. Thac tne real propercy owned by Pstitioner and assaesse
nerein by the Town of Cazenovia consists of 4,62 miies
(24,394 lineal feet) of 24 inch diameter pipeline.

11. Thact szid pipeline was used exclusively for the crans-

mission of nacural gas.

T
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12. That saic pipeline in the Town of Cazenovia was and

is an integral and integrated part of Petitioner’'s interscace
pipeline which transmits natural gas from the GulLf of Mexico
End its bordering states in a generally northeasterly direction

hrough intervening states to the New England arez(Map,

e
Leti:i s appraisal, Exhibit 6; FERC “Form MNo.2"-Exhibit
; page 101).

13. That said pipeline was installed in the Town of Caz-
novia in the year 1951.
ir L4, That the portion of the pipeline installed in the
rown of Cazenovia was approximately thirty (30) years of
Bge at the time of the assessment™4t issue herein. .
15. That said pipeline was insctalled 'in righc-of-way
[easements previcusly acquired by Fetitioner from owners of the
tnderiying fee title of the land.
16. That Assessor Harvey Stevens testified that the value
mt such lahd through which the Peticioner's pipeline passead
pras assessed to the underlying fee owners and not to the
Petitioner.

17. That Pecitiomer as an intersctate transmicter of nactural
gas comes under the jurisdiction ana control of cthe Federal
Energy Regulatory Commission (FERC).

18. That FERC as successor to the Federal Power Commission,
approves the price at which interstate pipeline companies

may sell gas to public urilicies for resale to rinal consumers
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(Natural Gas Act).

1Y. That such approved sale prices for gas delivered to
utiliries for resale includes the cost at which the gas was
purchased from the gas producers plus a regulatsd and approved
chazrge for the transmission of such gas.

20. That after recovery at gas purchase costs tha residual
income of an interscate gas pipelina comcany consists of the
payment of charges made for the transmission of gas, all of
which charges are regulated by FERC.

21. That FERC Form Mo. 2 provides as follows: "This report
is mandatory under the Natural Gas Act, Saction 10 (2) and
16 and 18 CFR 260.2. Failure to raporé may result in
criminal f;pes. civil penalties and ocher sanctions as providep
by Llaw. The Federal Energy Regulacory Comm:ission does mot
consider this report to be of a confidential nature."
(Petitioner's Exhibitc 7).

22. That FERC Form No. 2 furcther provides under heading
of "General Informaciom'" as fallows: "I. Purpose. This form
is a regulatory support requirement (18 CFR 260.1). It is
designed to collect financial and cperational information from
natural gas companiles subject to the jurisdiction of the
Federzl tnergy Regulatory Commission. This report is also
secondarily considered to be 2 nonconficentizl puslic use
form supporting a sctacistical publication (Statiscics of

{incersrace Hacural Ga

in

Pipeline Companies), nublished ¢y tae

I
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?nergy Information Administration." (Petitiomer's exhibir 7
page 1i).

23. ‘that FERC Form No. 2 tor vecember 3L, 1980
i(Peti:ioner's Exhibic 7 at page 110 thereof) sets forch a

breakdown or Petitioner's assets by "Utiitity Plaatr", "Uther

Property ana Investments'™, "Current and Accrued Assers" and

Deferred Debits.

24, That "Utilicy Plant" is the basic operating unit
of the aforesaid interscate pipeline system operated by cthe
lTennessee Gas Pipeline Company Division of Tenneco Inc.
(Petitioner's txhibit 7, pages LlU and 200).

. 25. ‘'that Pecritioner's interstats pipeline system of
which the Town of Cazenovia portiomwas a‘parc, was builc ove:
a period of years beginning in 1944 and continuing to the
present time. ( Petitioner's gxhibit 6, page 15).

26. .That FzRC allows Petitioner and other interstate

:gas pipelines to earn & rate of return which is based on
original cost less accumulared “depreciation"”, “amortization”
 and “depletion.”

27. That the basis for earnings by an interstate .gas
pipeline ucilicy is zlso referred to as the net book value
or net ucilicy pianc investment.

2%. That Robert H. MeSwain (hereinafter McSwzin) made
a written appraisal which was incroduced into evideace as

Petitvioner's kExhibit 6, subject to opposing counsel's right
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to cross-examine and make motions to strike.
<« 29. 7That respective counsel for the Petitioner and the
Raspondents, after the commencement of appraisal testimony,
: J stipulaced in open court as follows:
"If any matter is referred to in an appraisali™
the appraiser may elunarace on that matcer
during his cestimony.
3u. Tnat the purpose of Pecicioner's appraisal was stacted
to be "to escimate the marxet value or the operating propertcips
or Tenneco Inc., Tennessee Gas Pipeline wompany Divisicn in
the Town of Cazenovia, New York'". <The valuation cate 1is
May 1, 19sl.. (Pecitioner's exhibit 6,pagel).
31. That appraiser McSwain estimated the £air markec
value of the pipeline witnin Ethe ‘town of Cazenoviz to be

' the sum of $95,100 as of May 1, 1981.  (Peritiener's Exnibic

6,page 37).

32. Tnat Pecitioner's appraiser mcSwain, basec on nis
compuctations and anaiysis contained on his appraisal pages
25 tnrough 28, estimacea that tne future net utilicy operating
il income, including income from construction work in progress,
was $127,000,000. (reticicmer's exhibic &, page 26)

I 33. That McSwain's conclusion of value by the incorme
approach was $976,923,077 which was reacned oy capitcelizing
rhe escimaced future ner utility operating income of $127,

00u,0u0 at a capitalizacion racte orv 13% (3127,u00,00uF | 13)

- which was then rounded to a value of $977FU90.OOU for che
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system-wide operacting propérczes.of Tennessee Gas Pipetine
Company Division of Tenneco Inc. (Petitioner’'s rxhibit 6,
| page 27).

34. Tnat appraiser McSwain also considered the avairlanilit
of market data sales between a selier and buyer but the
appraiser stated he found no sales of comparable pipeline
properties. (Petitioner's Exhibit %, pages 29,34 and 36).

35. That appraiser McSwain considerea the Stock and
Pebt Approach in appraising utiticy properties normally cthe
leastreliable of the three approaches to wvalue. (Petitioner's
exhibitc 6, page 34).

36. That in comsidering the (ost Approach to value,
appraiser McSwain employed three methods as foilows:

a) original cost system-wide with an allocation of
value to the Town of Cazenovia (Petitioner's uxhibir 6,
pages 12, 35 and 37).

b) reproduction cost system-wide with an allocation
of value to the town of Cazenovia (Pecitioner's Exniblt‘

6 pages 9, 35 & 37).

¢} reproduction cost within the Town of Cazenovia.
{Peticioner's Exnibit 6, pages L5~18).

37. Tnat McSwain applied to his cost approacnes cepre-
ciation which ne defines as a loss in value from cost new
and inciuded in this category of cepreciation were three

types identitiea as "physical ceterioracion”,"funcecional
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-is serving the purpose for wnicn it was creatad”; that the

E——

obsolescence” and "economic obsolescence'. (Pecicioner's
Exhibit 6, page 6).

3%. That appraiser McSwain also calculated a reproauc-
tion cost apvroach using values localized to the Town of
Cazenovia; that respective counsal stipulated tnat the
reproduction cost new of the 4.6Z miles of pipeline wichin
the Town or Cazenovia was $1,300,00U0 bur by express language
this scipulation did mot restrict or regulace the amount
o depreciation and/or obsolescence to ve applied thereby
by eichexr party.

39. That appraiser McSwain stated that in reaching his
values as of Mzy L, 1lY8l, he based his apinions of value on
the most recent dara which was as of vecember 3.1, 19¥80 and
he found that no material change had cccurred in the propert]
in Cazenovia between December 31, 1930 and May 1, 19¥l and
irs market value would remain the same on each said aaces
(Petitioner's exhibic 6, page 38).

40. That appraiser McSwain staced that " the property

use of tne pipeline 1in the Town of Cazenovia as part of an
incerstate gas pipeline system is ics highest and best use.-
(Peciticner's Exnibit §, page 36).

4l. tThat che appraisal of John F. navemeyer III, (here-
inarcer Kavemeyer) was entared into évidence as wasponcent's

rxhibic 3, subject co the rizhc or opposing counsel Lo
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$1,30v,000. ( Exnibic B, page 33).

47. rhac Havemeyer was of the oninion chat "theres can
be no quescion that undergfound facitircies remzin the mogc
economically faasinle and pernaps the only pracricazl metheod
of transporting large volumes of natural gas over long
aiscances”. (zxhibicr b, page 34;.

43, That Havemeyer attributed no economic obsolescencs
to the efiact of YERC regulations upon income ana recurn on
capital and racurn of capital.

9. ‘rthat the hignest ana best use ot Pecitioner’'s propezty
witnin che town of Cazenovia is its masc and presenc use zas
a pipeline whi h is pact af'ggvlncerscace gas transmission svste:

50. Tenneco Inc. -Tennessee Gas ripelinme Division, owner |~
of the supject premises is an agsrieved party within the
definition of Secticn 704 of the "Real Properéy.Tax_Law, and
as such is a proper party to bring #ne proceedings before
the courc.

51. Tnat the appraisors Jonn F.Bavemeyer, III and xobert
n: MeSwain ares rfound to be culy qualirisa te testify ana
their qualificaticus are in evidence and parc of the racord

or this matcer.

[

52. Tne pipeline is cathodicallyv protected wich sacrificisg
anades.

53. 7There are approximacely eigat tast l2a¢s in cthe Town

. - : ; . PP
ot Casamnwia e =ba =awine nf slosewisra| —azdi=cs vn {mdicara
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cross-examine and make motions to strike.

42, That appraiser Havemeyer stated that the highest
and best use of the property is '"substancially as improved,
for a pipeline transmicting gas incerstate." (xespondent's
Exhibit B, page 22) ' .

43. That Havemeyer stated that the pipeline was
assessed in 1981 at full value at assessment of §173,80u.
(Respondent's Exhibit 8,page 2) . oL

44. That Havemeyer used a 4.62 mile length tor the
pipeline characterizing the neighborhood as rural for its
entire length, having agricultural and recreational usages.
(Exhibit B, page 6; see also photographs pages 7 to 15
inclusive). ‘

45. That Havemever added to his depreciated reproduction
cost of $L,620,U00 a pipeline right-of-way value of $65,u00
which he ascertained by analyzing option agreements to
purchase rights-of-way for a brewerv pipeline; that Havemever
conceded in his trial testimony that the Town of Cazenovia
nad made only a pipeline assessment and no assessment for
tand or rights-of-way.(kxhibic B, pages 25-31).

46. That Havemeyer adopted the findings of Robert V.
Jelinek, P.£. in that the pipeline should be depreciated
10%-on 5&5;'3 physical deterioration basis constitucing

S——

a deduction of $180,000 from reproduction cost new of
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the need for replacementc of the anodes.

54. The depreciarion to be afforded to the pipelrine,
if any, is catagorized in three parcs, namely: physical
deterioration, functional obsolescence and economic obsolescegce.

55. Physical deterioracrion is the reduction im ugilicy
rasulcing from an impairment of physical condition. Physiczal
deterioration may be cuzable or incurable in nature based
on whether it is economically feasible and/or cost effective
to remedy the condition.

56. Funccional obsolescence is the reduction in

vtility which occurs when a facility or a part thereof is in-
capable of performing the function for wh%ch it was designed
or for which it was being used..~b-

57. As with physical deterioracioa, functional
obsolescence can be curable or incurable depenaing on
whether che cost to cure the distunctionzl element would be
cffset by the resulting increase in utility.

58. Economic Obsolescence is the impairment of desir-
abirlity or useful life arising from factors external to the
property such as economié forces or enmvironmental changes
which effect supply demand relationships in the markec.

59. Dr. Jelinek studiec the Type of Soil, Resiscivity

of the Soil, the pH ot the Soil, and obrained data from

Empire Soils Investigations lne. in connection with the
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Corrosion Pocential ot the peticioner's pipeline in the
Town of Cazenovia.

60. Dr. Jelinek's determinacion of the physical Life
of bare pipe of the type used by petitioner im the Town of
Cazenovia in the soils found in cﬁc Town of Cazencovia was
ovar 200 years.

eL. Dr. Jelinek testified thac pipe procected as is
petitioner's in the Town of Cazenovia cculd lzst indefinitely
and there would be very, licele, if any, physical deceriorz-
tion.

62, Repondents® appraiser, Mr. Havemeyer, used a lU%
physical depreciation in his cost evaluation of pecitioner’s
pipeline in the Taown of Cazenovia.

63. The 107 physical depreciacioq.adequacaly accounts
for physical depreciation in his cost evaluation of pecitioner
pipeline in the Town of Cazenovia.

G4, Wich wegard to pipelines in general, and the Town
of Cazenovia in particular, there can be no questcion chat
underground facilicies remain the most economiczlly feasible
and perhaps the only practical method for transporcing large
volumes of natural gas over long distances.

85. There were no rencted pipelines of cypes comparatle
to the subject that were found by eicther petiticner ot

respondent.

s

T T
———
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66. Therewere no sales of pipelines comparzble to
the subject found by either petitioner or respondent.

67. The Federal Energy Regulatory Commission (F.L.R.C.
imposes restrictions on the economic earnings of interscate
sipelines.

68. The business investmeait return of the peticiocner's

entire 13,500+ miles line is not & proper method of czlculaci
‘the value of petitioner's real property located in the lown
of Cazenovia.

69. The value of petitiomner's real property in the
Town of Cazenovia for assessment purposes must be the Full
value of the property. e

‘ 70. Full value may be defined as , " The higheéc prics
i estimated in terms of money which a property would bring if
exposed for sale in the open market by a seller who is willia
but not obligared to sell allowing a reasonable time to find
a buyer who is willing but not obligated to buy both parties
" having full knowledge ot all the uses to which i1t is adapted
and for which it is capable of being used; and assumes thatc
the properties taxec to marxket value ratio is slmiLér to all
other propercties in the taxing jurisdiction”.

7L. Petitioner's have zttempted to prove assessmenc
nesse'Gas Yipeline Companv tivision in the amounc of 59,366,20

1£7 1acg danracizrinan  and rmen aljigcarine & 20TC1l0n O:- Lne

value by taking the reproduction cost basis of the entire Ltent

Ut
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syscem value to the proverty under appraisement.

72. DPetivioner's exmert subcracced from the renroaucctcion
cost ot cthe encire line the F.E.R.C. allowance for Accumulaced
Depreciation Amortizacion ane Denletion.

73. Petitioner's expert awzrived at a reproduction cost ot

the utilicy plant, construction work in Drorress, materials

ans supplies, and scored gas .of $&,124,048,492 which was
estimated snould have a market race of returm of 13%.

74. There 1s no sunstantiation o* the market rate of recurn

£ 137 as used by petitioner's expert.

I 75. Peritiomer's exmerc suntraccea the actual recurn obrair

"oy petircioner trom the cHeore:igé%‘reCurn to be obtained.from

the reproduction cost of utilicv planc, constTuction work in

progress, materials and supnlies ane from stored gas, and

arrived at a indicated ceficiency income of $409,204 Jus
wnich was canitalized at 137 to allegediy decermine the econern
obsolescence to be applied to the reproauction cost in orcer
to arrivé at anindicated value by tne cost anmnroach.

76. Vaiue of wartk in progress and gas stored uncerground
throughout the ennire'syscem has no bearing on tae taxaole-
value of the real propercy in .the lown of Cazenovia.

77. The proverty of nmecicioner im the Town of Cazenovia

-]

is unique and specially builc for the specific purposes for

wnicn it was designed.

iec
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With these findings of tact, the court.determines as follows|:

Both parties agree the issue is one ot “full valuarion™
and whether tne fair market value ot the pipeline is less than
the éssessmen:. There is no issue of equalization rates.

The Yetitioner Tenneco Inc.-lennessee Gas ipeline Company

ivision (hereinafter "Temneco”) is a corporation organized
|rnder the laws ot Delaware engage¢ in the purchase, transmis-
sion and sale of natural gas through an intergrated system
extenaing from Texas to the New kngland States.
The subject pipeline is locatea in the 50' wide permanent
pasement extending 4.62 miles trom east to west in the Town
of Cazenovia.

e Bo

Tnis section of pipeline was constructed in September

Y31, All of che pipeline in the Town of Cazenovia is buried
t a unitorm depth of 30" with the exception of the tnree
bbetacles being road crossings, railroad crossings and creek
crossings which are at a different depea.
Tne pipeline is cathodicallv protected with szcrifical
Fnodes which in time disintergrate" When electrical readings
indicate the need, the anodes are replaced.

The highest and besc use of the property is subscanrizlly
s improved, tor a pipeline cransriccing gas interstare.

Doth appraisers considered the three approaches to value;
Fhe market data, cost anc income approaches.

The Town of Cazenovia's anpraiser, Mr. Havemever, concluded
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that the cost approach is che only apolicable approach to
tnis type of propercy; his appraisal did not contain an income
approach nor z market approach on the improvemencs.
Tenneca's appraiser, Mr, McSwaln, acopted a unic approach
whersin he first valued the Feticioner's pipeline system in
lts entirety and then allocatea a portion of tne systcem vatue
to the property under appralsement in the taxing jurisdiccion
Appraiser McSwain scated that the market approach is net
nossible in appraising a utility property because these
nsroparties are not sold as operating umits, and he used 2
szoek and dabt approach to f£ind markec value. However. he
was of the opinion tnat this approach has many shortcomings,
and on that point the court concurs and disregérds that
approach. Mr. MeSwain also included a cosc apgroach (using
three merhods: original cost sysctem-wice wich an allocation
of value to the Ttowa of Cazenovia: reproduction cost within
tnésTown of Cazenavia; each less depreciztiom) but nhe caiefly
relied upon ana gave most weight co the income approach.
The issue raised by the proof before this court, 1is
wnetner che HKesponaent erroneously ovezvalueag the subjecrt
property by using the cost approacn. In adaitionm, whether
the Respondent cver&élued :he.subjecc property because of
1es application or lack ot applicacion of cepreciation, and

whecher the income anproach as put forzh by the Pecicioner

arrives at the full vaiuve ¢ the property.
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liproportioning of the fair market value of his property vis-a-

ln tax review proceedings, there is az presumption in

favor of the validity ot the assessment and the burden neces-
sarily rests upon the one wno attacks 1t to show chat it is
invalid ( People ex rel Jamaica Water Susnly Co. vs. Stare
Boara of Tax Commissioners, 1v6, NY 39) this presumpcion
aisappesars once the realtors have m
oy substantial evidence to tne contrary... the case must
them be determined by weighing only the evicence in the case.
(People ex rel Beardsiey vs. Barber &3 NYS 2nd 558, affid
293 NY 706; Property Portfolio 1¥2 Corp. vs. Tax Commission
of the City of New Yorx 396 NYS 2nd 72).

fhe court must determine whether tne assessment mechod
employed by the taxing authority was correctea in form and
application. (Consolidated Edison Company ot New York Inc.
vs. State Board of Equalization and Assessment, s45 n¥S znd
243,246) .

The ultimate goal of an assessment 1s the determination
of "full value" of the property assessed, and the "full value'
has been cefined by the courts as equal to fair marker value.
(Hellerstein vs. Assessor of the Town of Isiip, 371 NYS 2nd
3u8).

The aim of valuation is to assure that the share reasonably
to be borne by a particular owner is basec on the egquitable

vis the "fazir market wvalue of 21l ocher ctaxable propercies

v b

in the same taxing jurisaiccion. (Merrick vs. bpoard of
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Assessors, 410 ¥YS 2nd 5635,568).
In arrziving at fair markec value, there are three

income approachs.
However, for certain types of property some zpproaches

approacnes commonly used: the market, the cost and the
Normally, all chree approaches to value
should be used to indicate and cross check &z property's
value.
are more suitable than others.
The Petitioner is one ' of over 200 subsiciary companies
largae |,

which comprise the Tenneco Inec. Corporation,
diversified conglomerate of greac fimancial complexicty and

sophistication.
proceeding, is
system of over 13,500 miles of pipeline stretching Irom Texa:

to ilew England.
of the segment lies in consideration of the whole syscem

and that 2 unit approach to value is preferable.
of the naturs and extent of Petitioner's holdings, and

a

The property which is the subject of this
but 4.62 miles of a much larger, incegrated

The Petitioner arguas that the crus value

Miandful,

in by appraise

having considered the extrapolation indulged
McSwain, the court finds that the unit zpproach does not

adequately and truly reflect the value of the sagmenc in

gquestion.

The income approach, which considers expected monecary
returns from & property in the light of return on invesc-
is a valid

3,
: ‘Indeed,

L2
ment currently being demandea by investor
e inecome producing properties.

consideracion in scom
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it has been approved as a factor to be coasidered in
railway properties where there has been a2 sudden, enormous
and progressive decline in the value of its securities (Le-
high Valley Railway Co. vs. Harris & NYS 2nd 794, aff'd 12
‘HYS Znd 1011l); where net.operating income was insufficienc
to meet fixed expenses during vezvs for which assessment was
made (People ex rel New York, Ontario & Western Railway Co..
vs. Rosenshein, 84 NYS 2nd 251, mod in parc 300 HY 74);
where the railway was not a paying propercy (People ex rel
New York Central Railrzod Co. vs. Thompson 297 NYS 26Y);

or where there was financial decerioration, and revenues

were not sufficient to meer tax accruzls (People ex rel

<ot B a

Delaware Lackawanna and Western Railrzod Co. vs. Sims, 261

NYS 2nd 689). These cases are not analgous to tha case at

bar. The Petitioner is not claiming that it is economically
distressed (in fact, although income stream over five years
fluctuated there was as much as a 1Y.95% increase in 1979-
1980) butr that it could be more profitable were it not for
government regulation. |

The applicacioh of the income approach by che Pecitioner
wherein it capitalized the estimated utilicy operating
income to arrive at a value of the system wide operating
properties ot Tenneco and then applied anm allocation factor

to find che Cazenovia portion of the system value, is too

Spacalarite va bays znv raal grobative walue in this instance.
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While appraisal is not an exact science (Delaware , Lackawann:
and Western Railroad Co., supra 694) and the informed esci-
mates of qualified appraisers are given dues weight, those
opinions must be tethered by common sense and grounded more
in fact chan conjecture if we are to arrive at a realiscic
escimate of vzalue.

The unique characteristics of this property clearly call
for the cost approach to value. The court holds that this
is the on.y method "which will yvield a legally and z2conom-
ically realistic value of the property' . (Great Atlancic
& Pacific Tea Co., Ilnc. vs. Riernan, 397, Y3 2nd 7i8,723).
This portion of the pipeline was comstructed in L95L specifi-

“ohan Lo o

cally for tne purpose of transmitcing maturzl gsas. Boch

by

parties agrea that the highest and best use of the pipeline
is as 1t is now being used, and that there is no marksac
as such for this type of property. (See Matter of Councy of
Nassau, 43 AD 2nd 45,49). & speciality for tax evaluation
purposes is a structure which is unaquely adopted to
business conducted upon it or use made of it and which
cannat be converted to other usaes wichour expenditura of
substantizl sums of money. (Great Atlantic & Pacific Tea
Co., Inc).

The xespondent has retied upomn cosclapproach and
éeleccad tne reproduction cost as che type of cost £o be

used, the Peririoner has included che reproducticn cost Lless
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type of cost to apply than original cost.

Jdispafaté fair market values:
‘I '

depreciation as one of its considered approaches to value.

|The court finds the reproduction cost to be z more appropriate

Even in using the same approach, and the same scipulaced

reproduction cost, the appraisers have .arrived at widely

—
—

Petitioner Respondent
Stipulacted
Reproduction 1,800,000 1,800,000
Cost
Physical 1,440,000 (10%)-800.000
Depreciation (8U%) 360,000 1,620,000
Economic Bk
Chscles.
1(76.35) 274,732 (01,620,000
Improv.
Land 0 + 65,000

85,248 1,620,000

The appraisers disagree on the zmount ofiphysical depre~-
ciation (the amount of loss in value from cost new due to
normal deterioration of the property) the pipeline has
incurred.

The 24 inch pipeline was manually electric-arc welded,

coated and wrapped, and cathodically protected wich sacrificig

j=

anodes. ractically speaking, if properly maintained, the
pipeline is virctually immune to corrosiom; there was no

cestimony to show anv specizl factors inm che soil giving rise
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Eo corrosion, nor was there any view to show the accual ohy-
sical condition of che pipe. There was however abundantc
creditable tescimony by Dr. Jelinek on tne physical life of
rhe piveline. <The Pecitioner relied upon FERC, allowances
for depreciacion, amortization and depletion. UDenreciation

1s defined znd used ditferently in various disciplines. For
purposes of regulacing public uctilicies, depreciation refers
o (1) a valuacion account ra establish a rate base, which

is the investment upon which a2 utitity may earn a fair recurn,

and (2) an expense account for estimating the annual net

income for fair raturi. Wistlizm M. Shenkel, Moda»n Razal Escace
Iﬂxppraisal). The FERC depreciation rates = were comoinad and
Lnere was no tescimony as to hoW “they weras apportioned or
hrrived at. Toe court finds that the denreciaction rates so
raiiea upon hy the Peritioner do not accuracely reflecc che
physical life of tne pipe, anc gives weight to the testimony
bt the Respondent. The physical aepreciarion was propertiy
btaced ar 10%.

The Petitcioner alieges the method used by the Pesnondenc
vas 1mproper a2lso because of the failura to consider aconomzc

phsolescence. Tenneco arzues that there 1s economic opsctle-

cence to the pipeline veczuse of government regulation on
arnings. To calculate this fzetor, the Pecitioner took the
nifrerence between tne escimatad net ucility operzting income,

Fna the met ucility operacion income wnien shoulc have been
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| to the property under va:iuation which atfects the earning

earned were it not for government regutation, and arrived ar
an indicaced “deticiency income' which was then capitalized
at a chosen figure to reach an obsolescence Eigure to pe
applied to the reprocuction cost.

Government regulation is uncdoubctedly a factror extearmat

power of the petitioner, however, it is not necessarily to
be equactec with economic obsolescence. Govermment regulacion
may aftect the earnings of the Peticioner out it does noc
toliow 1pso facto there is a loss in value of the property,
in question. To adopt that view would tie the value of the
subject pipeline to the profits of the corpor;tion as feguLaCE
by the government. We reject tne economic obsclescence as
definea and applied by the Pecitioner.

the respondent at trial nlaced a 565,000 value on the
subject land, although the land was assessed at 0 value on
the final assessment roll. The 0 value placéa on the iana
will nct be changed by the court. Testimony at the crial
indicated that the underlying owners were assessed for the
land.

Une other point calls for consideration. The Respondent’s
final assessment on the improvémen:s was »715,300, the value
found by Respondent’s appraiser at trial was $1,620,000, some
§6L4, 200 nigner than the assessed value cnzlienged. A courtc

1s wichout power in a proceeding to review tax assessrents

.
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to increase valuation fixea bv the assessors ror the function
of assessment 1s discinct from the function of review.
(Applicarion of Board or Educacion tencral School Discrict
=] etec., Jué NYS 2nd 333). Tne actc or che taxpaver in taking
the proceeaing into court deoes not imply a comsent to have
the assessment or an element therecf increased or a wmllzngne%s
to litigate tnat question,.nmor can the action of the taxing
aurhorities in resisting his application for a reduction be
construad to De notice they will ask for an increase,
(24 Carmody-Wait 2nd laé:L13).

The applicaction af the Pecitioner to have che assessgd
evaluation corrected and reducead is dented and the pectition
is dismissed: '

Datea; March 24, 1vy83

4 1o
5. Regner NJr., \Q§§

Hon. Geors
Acting Supreme Courtc Juscice




Appendix C

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ROCKLAKD

e —————————— = e = §

In the Matter of the Petition of : .
ORANGE & ROCKLAND UTILITIES, INC., - )
Peritioner, :
-against- : DECISION
CLARA M. WILLIAMS, Assessor for the : Index No. 6041/80

Townt of Ramapo and HERMENMN GOLDMAN,
ARTHUR HEALEY, JOHN KEEGAN and
ARTHUR PAIKIN, constituting and .
sitting as a Board to hear grievances :

with respect to real property taxes in

zand for tha Town oif Ramzpo, 2
Respondents, = :
for Review under Article 7 of the - :

Real Propertzy Tzx Law of the Assessment
¢f Cercain Rezl Propercy in the said :
Tcwn of Ramapo, New York.

e —— e ——————— -————— S S 1
BURCEELL, J. )
In this proceeding pursuant to Article 7 of the

Rezl Property Tax Law petitionex seeks reduction of assessmencs

P
kX

on certain real property owned by it in the Town of Ramago
and various included villagzes on which there are construct-
ed certzin electrical substations and trznsmission lines.
As part of its conduct oI this trial the Court made field
inspections to z number of instzllztions in the presence of
counsal aznd their respectivs experts.

The subject progarty is part of a transmission

svstem which runs through parts of the states ci Hew Yook,

(2]
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New Jersey and Pemmsylvaniz and is used £or the delivery of
electric power fcr wholasale, ccmmercizl, indusctrial and
residentizl customers. Under review are five tmansmission

substations, one switching station and various numbexrs of

a

transmission lines depending omn the particular year under

review.

-

tion substation containing five transiormers with a com-
bined capacity of 183,000 KVA; eight 69,000 v oil circuic-

brezkers; ninsas 34,000 v oil circuit bre aker s; threa 15,000

v 0il circuit brezkers; various switches, concrols and re-

latad ecuipmenc. .

o &

2. New Hempscead substztica:

This is 2 distributicn sibstzéicfl c¢oritaining cwe
transformers wich a cogbined czpacicy of 70,006 KVi; thress
138,000 v o0il circuit brezkers; twelve units of 15,000 v
metal clad switch gear; various switches, contTols and
associzted equipmén:.

3. Ramap& subscacion:

This is a2 traasmission subscaticn containing
sixz transforzmers wich z combined czpacizy of £00,C00 XVa
eight 138,000 v oil circulit brezkers; various switches,
controls and associated equipment.

r

4. Sloacsburg substation:

"This

i

s a discriburicn substaction centaining cne



transformer with a'capacity of 500,000 KVA; three units of
4,160 v metal clad switch gear; various switches, controls
and associatred equipment.

5. Tallman substation:

This is z distriburion substzation contzaining two
transformers with a2 combined capacity of 50,000 KVA; nine
uﬁits of 13,200 v metzl clad switch gezar; %arious switches,
controls and associated equipment. '

6. Ladentown switching station:

This is 2 transmission substation conteining four
365,000 v air circuit breakers, various other switches, con-

trols and associzted equipment.

TRANSMISSION LINES

Line Na. 23 - Hil;burn to Stgarloesf, 69,000 v,'
approximézél§—é.5 pole miles, consisting of steel towers,
poles, crossarms, conductors, insulators and appurienzances.

Line No. 26 - Ramapo to Sugarloazf, 138,000 v,
approximately 5.5 pole miles, consisting of steel towers,
poles, crossarms, conductors, insulators ané appurtensnces.

Line No. 31 -~ Hillburm to Sleatsburg, 69,000 v,
approximately 2.8 pole miles, comsisting of steel towers,
poles, crossarms, conductors, insulators and appu-tenances.

- Line No. 35 - Hillbu;n to Ford, 34,500 v, approx-
imately 1.1 pole miles, consisting of steel towers, poles,
crossarms, conductors, insulators and appurtenances.

Line No. 52 - Ramzpo to Hillburn, 138,C00 v,

approximately 2.0 pole miles, ceomsisting of steel towers



poles, crossarms, conductors, insulators and appurtenances.
Line No. 53 - Lavect to New Hempstead, 138,000

v, approximately .9 pole miles, consisting of steel

I

towers, poles, crossarms, conductors, insulators and
appurtenances.

Line No. 59 - Hillbura to Tallman, 69,000 v,

-

-

approximately 3.2 pole miles, consiscing of steel cowers,
poles, cross arms, conductors, insulactors znd zppurtenancas.
Line No. 60 - Ramespo to Burms, 138,000 v, ap-

proximately 9.3 pole miles, comsisting nf steel towers,

_poles, crossazras, conductors, insulators and azppurtenances.

Line No. 65 - Hillburnm to South Mzhwzh, §2,00C
v, approximately 1.l pole miles consisting of steel

towers, poles, crossarms, insulators and appurtenances

—Lime No. .-57/68 - Ladentewn to Bowlina, 343,000 w,

approximately 1.5 pole miles censisting of steel pcles, con-

ducters, insulztors and sppurienances.

Line No. 72 - Ramapo to Ladeazown, 345,000 v, ap-

proximztely 5.1 pole miles comnsisting o

[0

steel towers, poles,
conduetors, insulators znd appurtemances.

Line Wo. 73/74 - Ford to Burns, 34,500 v, approx-
imately 5.2 pole miles, consisting of steel towers, poles,
crossarms, insulators and appurctenances.

Line No. 88 = Ladentown to Con. Ed., 345,000 v,

approximately .3 pole miles comsisting ol steel poles,

conductors, insulztors and zppurtenznces.



Line No. 8% - Hillburn to Ringwood, 138,000 v,
approximately 4.3 pole miles, consisting of steel tcwers,
poles, crossarms, insulators and appurtenances.

Line No. 94 - Rzmapo to Buchanan -~ 345,000”;,
approximately 5.5 pole miles, consisting of steel towears,
poles, crossarms, conductors, insulators and.appurtenances.

- Line No. 311 - Hzrriman to Sloat;burgh, 138,000
v, approximately 2.2 pole miles, consisting of steel
towers, poles. crossarms, conductors, insulators znd zppur-
tenances.

Line No. 531 - New Hempstead to Sloatsburg, ~
138,000 v, approximately 2.6 pole miles, cousisting of
steel :céers, poles, crossarms, conductors, imsulators and
appurtenzances. ) _ .

Line No. 541 - West Haverstraw to Burns, 138,000
v, approximately 3.5 pole miles, consisting of steel towers,
poles, crossarms, conducters, insulators and appurtenances.

Line No. 591 - Tzllman to Burns, 138,000 v, ap-
proximately 5.0 pole miles, consisting of steel towers,
poles, crossarms, conductors and appurtenances.

The assessment years in issue are 1978, 1979, 1980
and 1981. The proceedings for the yezr 1978 involve only six
tax lots used as four substations and one switching stecion
(the Hillburn substation consisting of two tax lots). In the
subsequent vears the proceeding inveolved these six lots plus
various other transmission facilicies. The sazme parcels zare
involved in the years 1979 znd 1980. In 1981 che Town Te-

designated scme oi the tax lots and created some new tax lecs.



For this reason the 1981 proceseding involves more tax lots
than. the 1979 and 1980 proceedings zlthough the szme propercy
is involved. Only four of the parcels, those on which sub-
stations are located, include land. All the othex péﬁcels
include only machinery and equipment which azlthough they
include no land zre nonetheless to be treated as taxzble
reZl estate. ’

The parties have stipulzated the lznd value of

thase four parcels Tor each of the four yzars in question zs

follows:
PLATE . DESCRIPTION LAND VALUZ .
111 Sloatshurg substaticn § 19,800
118 ' Hillburn substation $267,800
126 & Tallmm=m substzcicn _‘ 3 60,400 .
13 E . New Hemstead substziicn $ 93,500

-

The parties have further stipulatad that the Town
of Rzmapo zssessas at full fair markec vélue. Accoxdingly,
the issue of inequality is mot presant ia these proceadings.
Additionally, the partiss have stipulazcted that 2ll jurisdie-
tional requirements such as filing of protasts, service of
petition and ownership of the proparcy have been satisfied.

Both pzrries made motioms to striks their adver-
saxies' appraisals for fzilure to comply wich Sectionm 678.1
of the Rules of the Appellace Division Second Department.
The subject motions zre in each czse denied, the Courc in

each instance finding that the appraisals zre in substanmzial

D’J.
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compliance with the Appellzte Division Rules.

Additionally, respondents have moved to strike so

much of petitioner's appraisals which set forth economic

apprcaches to value on the grcund that the subject property

is a specizlty and therefore can be valued only by the cost

approach. This motion is zlso denied, it being the express

-

finding of the Court that while primary consideration should

be given to the cost zpproach, the Court should zlso consider

the alternate approaches to value that have been presenced.

For' the years under review, the contested assess-

ments are as follows:

. ; 1878 ROLL
Place e
Number Ovner Descrinticn

111  Orenge & Rocklend Ucil.Inc.
118 - Orange & Rocklend Gtil.Izc.
1194 Orznge & Rockland Util.Inc.
124 Crange & Rockland Ucil.Ine.
1264 Orange & Rocklend Util.Ime.

134E Cramge & Rockland Util,Ine.

Sloatsbuzz, Sub.
HEillmza Sub.
Hillbwm Sub.
Ramzpo Sub.
Tallm=n Sub.

New Hempstead

31

1978 Assessm=nt

Lend

0

19,800

' &
257,800

€0,400
23,500

Totzl

S 242,700

577,280
6,323,600
695,€C0
1,688,200

- rm—



Place

Number

115B
115

136r
127F
127
13641
136D
138C

T 133
245

1979 ROLL

[
Orange & Rocklend Util.Ine.
Orange & Rocklard Util.Inc.
Orange & Rockland Ucil.Inc.
Orange & Rocklend Util.Inc.
Orzmge & Rockdend Uil.Ine.
Crange & Roddzid Util.Inc.
Or=ge & Rockla:':d Util.Ine.
Cranze & Rockland Util.Ine.
Orenge & Rocklz=nd Ucil.Inc.
Orangs & Reockland Util.Ine.
Orange & Rockland Uril.Tne.
Osznge & Pockland Usil.Ine.
rznge & Rockland Util. Ime.
Orznge & Rockiand Util.Ine.
Orange & Rockiznd Ucil.Ine.
Crange & Rockland Uril.Inc.
Crange & Reckland Ucil. Inc.
Orange & Rocklend Util.Inc.
Crange & Rockland Util.Ize.

Orznge & Rocklamd Usil.lne.

Orzmige & Rockliamd Umil.Inc.

Crangs & Rocklamd Ucil.Inc.
Uzil.Ine.

Orange & Rockizd

Rackland Usil.:

bi
D

ckland Ueil. Ine.

Descrinticn
Teansnissicn
Transoissicn
Transaissicn
Transmissi
Trensaissicn

Transmission

Transmissicon

Transmissicn
Transcissicon
Trensaissicn
Transmissicn

Transaissicn

Transmissicn
Transmissicn
Transmission
Transmission
Traznsmissieon
Lzdentown Sw
Transmissicn
Transoission
Transdssiom

P - s
Pipay=-ty iy u-‘..S S 1.-.-1. &

1979 Assessment

Tand

-

s

Total
36,500
82,500

211,700

195,500

694, 500

179,500

262,900

630,800

130,300

122,800

303, 600

1,103,400

82,600
803,000
302,500
257,000
145,900
704,100
210,060
278,300

1,726,7C0

1,230,100

4£80,5C0
285,500

.
47,500



Plate
Nzmber

115C
112€
1128
1206
120F
1202
120D
1208

124F

1979 RCLL

Qunex

Cramge & Rockland Ucil.Inec.
Orange & Rockland Util.Inc.
Orange & Rockland Utril.Inc.
Orznge & Rockland Util.IncL
Orange & Rockland Util.Inc.

Orange & Rockland Util.Inc.

Descrintion

Transmissicn

Transmissicn

Hillburn Sub.

Eillburn Sub

New Herpstezd

Sloatsburg Sub.

Orange & Rockiand Util.Inc. Tallmen Sub.
Crange & Rockl=nd Util.Inc. Ramapo Sub.
1980 ROLL

Cmex ~ Descripticn
Oranze & Rockland Util.Inc. Transmission
Crange & Rocklamd Uril.Inc. Transeissicn
Crange & Rockland Util.Inc. Transzission
Orange & Rockland Util.Inec. Transmission
Orange & Rockland Ucil.Ine. Transmissic
Orarge & Rockland Util.Inc. Trzmsmission
Orange & Rockland Util.Inc. Transmission
Orange & Rockland Util.Inc. Transmissicn
Orange & Rockland Uril.Inc. Transmissicn
Orzmge & Rockland Util.Inmec. Tramsmission
Orznge & Rockland Uril.Inc. Transnission
Crange & Rockland Util.Inc. Transsissicn
Orange & Rocklznd Util.Ine. Transnissicn
Crenge & Rockland Util.Inc. Transmission

\0

1979 Assessoent

Lad  Totel
- 58,700
-. 1,521,300
- 552,700

$257,800 3,5%0,¢00
93,500 1,682,200

19,800 250,560
60,400 707,300
- 7,013,000

>

1280 Assessment

Land Total
- $ 37,500
- 85,500
- 219,400
- 206,700
- 732,800
- 182,300
- 278,400
- 661,500
- 142,100

- 128,800
- 318,400
- 1,194,160
- 89,400
- 869,000



1980 ROLL

Plare
Nmber . Cvmer Description
1368 Orange & Rocklard Usil.Inc. Trensmissicn
136G Orzmge & Rockland Uril.Ine. Transmission
136F Orazmge & Rocklzod Uil Tne, Transmissicn
127F Owmemge & Rockland Util.Inc. Tremsmission
127E  Oramge & Rocklznd Unil.Inc. Transmission
13441 Qramgs & Rockland Util.Ine. Ladentown Sw Stz
136D Crange & Rockland Util.Tnc. Transmissicn
246  Cramge & Hackland Uril.Inme. Trame=issicn
136C OCrzmge & écckland Uril.Ine. Tremsmissicn

- 133C  Ovsmge & Bocklend Ubil.Inc. Transwission
245  Cramge & Pockland Ucil.Ime. Transwissicn
264 Qrerge & Rockland Utdl.inc. Transndssion
1260 Crange & Rocklend Usil.Inc. Trenswissicn

~1194  Oramge & Rockiad Util.Inc. Hillbum Sub.
N Orzmge & Rocklznd Usil . Ime. Hillmm Sub.
134E Or=mge & Rockland Ucil.Inc. New Hempstead
111 .Orange & Rockland Util.Ine. Sloatsbuxg Sub.
1264 Oringe & Rockland Uril.Ine. Tallm=n Sub.
1247 Orange & Rocklamd Util.Tne. Ra=mzpo Sub.

1981 ROLL

Plate .
Numbex Cumer Descrinticn
127DL Crange & Rockland Uril.Ine. Transmission
12702 Crarge & Rockland Ucil.Inc: Transmissicn

1980 Assessment

Lend

$257,800
23,500
19,800
60,400

Totzl '

. 278,100 °

157,900
761,900
227,300
301,200
1,807,300
1,331,200
327,400
520,000
301,3C0
459,300
60,800
1,646,3C0
573,860
3,72¢,100
1,742,000
256,700
739,700
7,303,960

1981 Assessment

Land

Total

$§ 53,300

707,260



Plate
Number

13602
136D3
133¢

13281
13282
13283
11SE1

1981 ROIL

Ouner

Orange & Rockiznd Util.Inc.
Orange & Rockland Util.Ine.
Crange & Rockland Util.Inc.
Crange & Rockland Util.Inc.
Orznge & Fockland Uril.Inc.
Orange & Rockland Ucil.Inc.
Orange & Rockdand Util.Inc.
Orange & Rockland Uril.Inc.
Orange & R:'.vcl-cla-zd Uil Ime.
Orange & Rockland Uril.Tnc.
Crange & R:;ckzi.and Util.Ine.
Qrange & Rockland Ucil.Inc.
Cremge & Rocklsnd Util.Tnc.
Orange & Roclkliand Util. Inc.
Oramge & Rockland Gefl.Imce.
Orange & Rockland Util.Inc.
Orenge & Rockland Uril.Ine.
Orange & Rockland Util.Ine.
Crange & Rockdand Util.Inc.
Orange & Rockl=nd Util.Ine.
Crange & Rockland Util.Inc.
Orznge & Rockland Uzil.Inc.
Orange & Rockland Util.Inc.
Crange & Rockland Util.Inc.

Crange & Rockland Uril.Inc.

Descrinticn

Transmissicn
Transnission
Transmission
Transmission
Transmssicn
Transmissica
Transmission
Transmissicn
Transoission
Transoission
Transmiscicn
Transmissitn
Transnissicn
Transmission
Transmissicn
Transmissicn
Transmissicn
Transoissicn
Transnissica
Transnission
Transxissicn
Transmissica
Transmissicn
Transmission

Transmissicn

- 11 -

1981 Assessment

Land

]

Tocal
$ 1= 44,200
539,300
111,800
134,500
124,400

1,023,600
180,760
572,100

78,400
187,90
241,500
250,700

231,400

671,300
118,900
334,200
7C0
28,8C0
29,200
1,200

)



Plate
Number

115€CL
115¢c2
11582
1158
112¢l
112¢2
11281
11282
120CL
12062
12er
120D
12081
12082
12083
120E
124G
136A1
119A..
118
1342
11

1981 ROLL
Cuner Descrinticn
Orange & Rockiamd Util.Ine. Transmissicn
Orange & Rockland Util.Ine. Trensmissicn
Crznge & Rockland Util.Toe. Transwissicn
Orznge & Rockland Uril.Ine. Transmdssicon
Crangs & Rockl=nd Util.Ine. Transmission
Orznge & Rockland Uril.Inc. Transmissicm
Crange & Rockland Util.Ine., Transmission
Cramge & Rocklzrnd Util.Ine. Transmission
(rase & Rockl=nd Util.ine. Trensmission
Orange & Rockland Util.Ine. Trensmssicn

-
LT

Cramge & Rocklzmd Uil

Orznge & Rockland Uril.Ime.

Orange & Rocklend Util.Ine.
Cr=nge & Rockland Uril.Ine.
Oramge & Rocklznd Util.Imc.
Orange & Rocklzand Util.Inc.
Orznge & Rockland Util.ime.
Crange & Rockland Ucil.Ine.
Crznge & Rockliand Util.Ine.
Orange & Rockland Uril.Ine.
Orange & Reckland Ucil.Ine.

Crange & Rocklamd Ucil.ine.

Cranze & Rockland CUcil.Ine,

Orange & Rockland Util.Ine.

Transmissicn

Trensmissicn
Ladentown Sw
Hillburn Stz

Hillmem Stz

New Eexpstaad

Sloatstuzg
Taliz= Sub.

Ramzpo Sub.

1981 Assessment

Lend

$257,8C0
¢3,3C0
18,900

. €0,800

g

Tocal
83,200
166,300
167,900
18,000
37,200
169,300
185,206
577,200
13,400
1264, €00
119,600
5,500
711,200
99,100
151,100
761,900
179,400
1,576,000
258,400 .

)
(98}
(&}

3,7530,3C

1,80



On the zrial the fcllowing appraisals were intro-
duced inro evidence:

1) Petitioner's "cost" and "earnings" cppraisals

<

prepared by Stone & Webster Appraiszl Co. under the super-
vision of its Senior Vice President, John E..Daly.

2) Petitioner's "iarket Data" appraisal prapared
F

by Thomas Martin.
3) The appraiszl of the Stare Board of Equaliza-
tion znd Assessment, on the basis of which respondents made

their zssessments and on which they relied to sustain said

assessments. -

Additionally, the Court heard the testimony om

= .
s

direct and cross examinzcion of the respective zppraisers

who prepared the subject appr aisals. John J. Parenzude and

coa b

J. Leo Dugan, Assistant Dlrectors cf the Induscrial zad Ucil-

ty Valuatieon Burezu of the State Board of Equalizaticn on

|20

ssessment testified on behalf of the respendents.

>

Daly's £f£indings as to value for the years under

review are as follows:

1878 1978 . - 1980 1981
$8,352,000 $15,695,800 $15,33¢,100 $14,984,100

0
cr
Tt
»
.
i
n
[
0
0
"
£
=
w
4]
[
N
o]

While the expert Daly suto

by

petiticner by applicztion of the cost approach and earnings zp-
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proach, a secondary appraisal was also submitted prepared
by Thomas G. Marvin, which appraised the subject prcpercy
by application of a market data. approach. Martin's find-

e

ings are as follows:

1978 1979 1980 : 1981
58,940,683 = §16,738,691 $16,367,850 $15,980,806

For each of the years under weview the Stzte
Board of Equalization and Assessment found the full value

of the property as follows:

Mzy 1, 1978 Mzy 1, 1979 May 1, 1980 May 1., 1981
$13,512,400 $26,652,300 $26,968, 500 $28,602,7CQ

THE CQOST APTPROACH

The respective findings by petitiomer's and re-

spondents' experts as tec original cost is as follcows:

PETITIONER RESPONDENTS
.1978 $10,423,876 S 9,666,485
1979 $19,539,802 $19,126,946
1980 §19,559,654 $18, 444,963
1981 §19, 559,654 $18,975,923

The respective findings by petitioner's and re-

spondents' experts as to reproductiom cost new is a5 follows:

PETITIONER RESPONDENTS

1978 $20,4456,000 $19,629,849
1979 $§39,188,000 $38,237,982

. le8¢ $43,096,000 $40,095,422

Sy



expert, Daly,

-

For each of the years under review, petitioner's

be as follows:

production cost new less physical depreciartion an

1978 -
1979 -
1980 -.
1981 -

He thus arrived

cbsolescence:
1978 -
1979 -
1980 -
1981 -

He then reduced these net figures by the

$3,296,000
$6,097,600
$6,803,000
$7,503,000

$17,150,000
$33,090,000

- $36,293,000

$39,382,000

found physical and functional obsclescence

-

funectci

co

at the following figures for re-

ocnzl

following

percentages to account for "economic obsolescence', and to

arrive at his findings of "fzir market value.

- 1978
1879
1980

1881

REOTOCUCEICR  pencricn for  (Percentzge of |Claimed Fair
Cost E;.b%essvg "econanic Reduction for [Market Vaiue
Depre?-agicn & ghsolescence” |Eccnomic ) . .

Function Obsclescence -

Cbsolescanca

$17,150,000 s 8,578,000 50.02% $ 8,352,000

$33,090,000 $16,982,600 51.32% $15,695,3Q0

$§36,222,000 $20,566,300 56.67% $15,339,1G0

539,293,000 $24,010,5C0 60.97% $14,584,100




——

The ccmputations by the Scare Board, om the
other hand reduced reproduction cost new by the following
percentages to arrive at Raproduction Cost New Less Depra-

ciation, which it treats as the "fair market value" .-

Reproiucticn Re;rcﬁu:ticﬁ DParcantags of Clzimed Faix
Cost New Fow ALl Forms |Reducrion For | Markei: Valve
CE ALl Forms O
Depreciaticn |[Demrecizticn
1978 | $19,629,649 $ 6,117,165 311674 . $13,512,48%
(tounded to & |
digits)
1979 | $38,237,982 ‘511,373,649 29.747, $26,86%,5933
1980 $40,Q95,é22 512,868,484 32.0%% $27,226,938
1981 | $44,145,575 $15,542,767 35.31% $28,802,803 ~

-

MARKET DATA VALUATION

Ian addition to the Stone & Webster appraisal,”

PR P

petitioner introducad 2 "market dzzz" zppraisal prepered by

Thomas G. Martin, & rezltor in Rockland Councy whc ceoncem-

—he

‘trates on the appraisazl of residentizl and commercial pro-

perty in that geographic area. While this =zppraiser's ex-
pertise may have been of some value in finding the value of
the unimproved land on which the utilicy inscallations are
sitvated, his ctraining, background and expertise £all shorc
of qualifying him as an expert in the véluaticn of pudl
utilicy property. Martin assembled seven szles of electric

distribution or transmission systems that took place in New

York State between 1261 and 1979 aznd arwived at 2 mulcipliier

between the nat book cost znd the sal

({1]
J
1
po
n
m
[
(4]
rt
e |
{0
9
m
H
[}

L]



rived at z multiplier for the subject property of 1.04 for
each oI the yezrs under review. No correlztion was made

between the sale price of the a2lleged ccmparazbles and the

profit and loss statements of the selling utilities. 1In

the zbsence of adequate proof that these were bonz fide

transactions, the Court must consider that the subject
lines may have been sold off for their salvage value

because their operation yielded either & marginal profit

P =114
or a loss to the selling

finds this macket data approach to lack protative value,

and it will be given minimal consideration by the Court in

making its determinations.

FACTORS TO BE COKSIDERED IN VALUATION

The prime thrust of petitioner's arguments for re-

duction Is chat it
rate of return on original cost less depreciztion. According-
ly, it is argued, the Court in fixing valus for rezl property
taxation purposes should similarly limic valuation fo zn
amount approximating this rate base. Thus petitioner’s
"earnings approach” is nothiag more than z valuation based
upon met book cost less a further reduction for "regulatooy
lag", ie. the period of lost eatnings becween the time that

a rate incresse is warranced andé the time that it is grantad.
1 T

Petitioner's '"cost approach”, while it is valid in its firsc

two stages, Reproduction Cost New (RCN) ané Reprocduction Cesc

e}
n
'_l
Q
o
n
Q
}-e
m
w0
n
[(]
33
0D
M

New Less Physiczl Depreciztion and Functio
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then attempts to further reduce RCNLD by positing a faczor

for "economic obsolescence™ obtained by capitalizing

1\

ducing RCNLD by facters varying from 50 to 61 per cent foxr
the various years under review. In the Court's view, this
novel approach lacks both legitimacy and welizbilicy and is

rittle more than an atcempt to do indizrectly what cannot bte

done directly iz. imposing an epper limit of value by capital-

izing the income allowed to the utility by the Public Service
Commissicon, thereby conversaly arxriving at neat bock cosz. On

the trial respondents introduced into evidence an appraiszl

prepared by Stome & Wabster in 1978 Tor Consolidsted Edisen

Company: The zppraisal was prepared in anticipatiom of com-

indihadnd

emnzrion by the County of Westccheszer of Con Edison's

43

Res.dﬁes:e: oner=t161s. in that appraiszl, RCHLD was present

o

ed by Stone & webSte: as the £zix market value of the subject
property. Noticezbly zbsent was the zddicicnzl 50 cor 60%
Teduction frcm RCVLD put forth hers for eccnomic obsclescince.
On cross-examination petit icne:'s expert Daly was markedly
evasive when repeatedly ask ed to explain the diffsrence in
methodology between the two appraisals. At ome point he was
asked the following question and gave the following answer:
"Q. I would ask wvou relzagive o the owe

different posicions, ths ceondemnatis

case statement that we just put on

the record ané this czse, wny do you

lezve our econcmic depreciacion in
the concdemnazion czsa?



A. Well, in the cazse you're referring
to, that wasn't for court presentca-
tion. That was for discussion
purposes.”

It is well settled law that the principles govern-
ing ascertzinment of value for the purposes of taxaction are
the same as those that control in condemmation cases, con-

fiscation cases znd generally in controversies involving the

ascertainment cf just compensaticn. rezt Northern R. Co. v

Weeks, 297 US 135, 139; West v Chesapeazke & P. Teleoh. Co.,

US 662, 67

‘-.!

255 -
There zre z anumber of things wroang with petitioner’s
-~

approach in mzking its quantum lezp from depreciated repro-
duction cost to what it would have the Court believe is fair

market vazluz. For one thisg, it would have the Court apply

an economic distress factor without so much as putting

Tt. The Court

—

its profir and loss statemencs before the Cou
has absolutely no reason to believe on the record before it

that petitioner is anything other than & healthy going cen-

the

.

"

cern making 2 substantizl profit on its operation un

=Y
regulatory protection provided by the State to both rate payers
and the utility itself. This petiticning utilizy mzkes bold
to assert that it hzd an "earning deficiency” of $802,000

in 1978; of $1,587,500 in 1979; of $1,91%,520 in 1980 anc cof
$1,587,500 in 1981, for which it shculd be gziven rezl property
tax relief., But this is far from a proven fzct and

within the realm of conjecture. Indeed, it would be just &s
reasonable to assume, on the other hand, that if this urilicy

were not regulated znd provided with a virctually guaranteed



;"f ‘}.l.’. .

return on ics original investment dollars, that it would be
operating at a loss. TFurchermore, it is not the function of

this Court to indirectly sit in review upon the determina-

tion of the Public Service Commission. In sum, what peti-

tioner calls "economic obsolescence'" is misdefined and is
in reality 2 means of wrilizing an income zpproach and call-

had -

ng it a cost approach.

THE ECONCMIC CGESQLESCENCE TACICR

A contract enterzsdé inte between the Stzte Board
of Equalization and Assessment ("SBEA") and the American

uly 28, 1877,

[

Apprazisal Company ("Americen Appraiszl") on

recited ' that:
PWHEREAS, the reprcducrion cost~lass~
depreciztion zpprozch to valuation may .
requize modificavion by._zhe applicacion

— of.zn economic fzccor in corder to

measure the full vzlue of such properc
 Eor putrposaés of loczl real property ta
atien."

Accordingly, American Appreisal was ccumissioned,
among other things, to:

“"Conduct economic studies directed taward
the development of factors or other
devices which would convert reproducticn
cost less depreciation of public ucilicy
Toperty to a full value that would
reflect the effect of earnings on such
value.”
. (Schedule C, Subparagrzpn 4 of Amendzent)

The study was thereaicer conducted and the reper:

submicced thereon on December 13, 1978. The report enumeratad

W

chree differans indicaccrs of regurn O pe reviswad in ¢h

analysis of econcmic obsolascance.

- 20 -



analysis znd def

""1l. Achieved return relates the actuszl
net operating income generated to
the race base.

2. Allowzble return is that calculated
by the regulatory bodv znd includes
the debt z2nd preferred cazpitzl zt
their embedded costs and the cost
of equity at its "current" cost.

3. Market retern is the same as
allowzble rerurn except when
the allowed or "current"” cost
of equity capitzl is not the szame
as that required by prudent in-
vestors in the gpen m

(I

o)
&

The report then goes on to indicate the £

niction of economic obsolescence:

"The achieved return is gemerally
less that the azliowable market returns
and these differentizls are an indica-
tion of the existence of economic cbso-
lescence. For the purposes of simpli-
fying the dats gathering reguirements
we have assumed that cthe "current" ceost
. — of-equity capital a2s determined by the

regulatory body is the szme as that
required by prudent investors in the

open market. Allowable returnm and market
return are identifical under this zssump-
tion. . .

The conceptuzl aporozsch that we re-
commend in the development of zn econcaic
obsolescence factor considers the dif-
ference berween the achieved recurn andé
the market return.

Specific Mechodology

The method we recomment ucrilizes
readily availzsble f£inancial dzce
and czn be easily mechanized for
compucer calculacion.

The datz inputs required Zor ezach
utility under review are:



~Reported Net Utility Operating Income
for the most recent years.

~Calculated average veax rate base Zor
the most recent three yeawrs. This
rate base should include all those
elements utilized by the regulatory
body in caleunlating a rate base.

A partial listing includes the nec
original cost of “the plant in service
matermals ana supplies, working
capital requirsments relztced to opex-
ating expensas, prepaymants, stored
gas znd so forth. LI construccion
work in progress is allowed in the
rate base by the regulatory body, it
should ziso be included in the calcu-
lated rate base.

-The end of year capital structure cf
the ucility'stating relzeive compo-
nents of debt, preferred,’ equity and
raserve for deferred taxes czpital on
a percen:ave basis. '

-The ambeddea costs of aecc ané pTe-
ferred sctock. These data should be
calculated directly f:om end of yezr
income statemerit and balance shest
data.

-The raturn on squity capital mosc
recently zllowed by the regulactory
body. Judgzment must be usad Co
ensure ghat the zllowed ratuzn cn
equity reasonanly represents th
current market cost of equity capical
for the specific utility. Adjusctments
should be made to the zllowed return
on equity if it does not répresent the
real market.

To ensure that short term fluctuz-

tlons in earaings do not drazscicallyj

£fect the economic obsolzscence Zzctox
WE recomnend that the achinved recurn be
calculatad on the basis cf zhe average
of the last thres years reporcad net
'utll*:y operating incecme and rate Dase
data. The cnP”sl Taté bases showlé ba
calculared om zn averags year znd noc
on g year-end basis. This should re-
sult in an achieved zevurn thac will
not flustuace significancly from year to

22 -



year but which will graduzlly move as
the economic situation of the utility
changes.

The allowable or markat return .
could also be calculated on a three-yezr -
average basis but we recormend its cal-
culation as of year end for the most re-
cent available year. The rsgulatery
examination of the cost equity cépital
has already built intc it a steadying
effect which should dampen any wide
moves. The cost of embedded debt and
preferred capitzl will not fluctuace
significently from year to year. Since
2ll of the elements of the allowable or
market return is juscifjied. This cost
of capital will be referred to as
"market return" for the remainder of
this report section. The three year
averzge achieved return and the market
return can now be manipulzted to
develop 2 factor which reflacts the
extent of economic obsolescence exis-
tent in the property.

The difference between the re-
quired market return and the achiesved
return indicates azn ezrmifis- defi ciency.
For exzample if the market return is 10
percent and the achieved returm is 8
percent, the differential of 2 percent
represents a 20 percent (2% = 10%)
deficiency in earnings or an economic
obsolescence factor of 20 percent. The
formula for the caluclation of the
economic obsolescence factor is:

Market Return - Achieved Return
Market Return X o%E"

As set forth in Petitioner's Exhibit 34, the

Stone & Webster Apprazisal as of May 1, 1980, the ciZiex-

ence between allowed and actual return fcor the years

under review is as f£ollcws: -

27923 -



RETURN ON AVERAGE
COMMON EQUITY

Allaowed Actual Ratiag

o 2 (H=(D) (D)
1980 ‘14,29 12.62% 89
1978 . 13.0%. 11.69% © .90
1978 13.0% " 12.657° .97
1977 13.4% 10.05% .75

‘

Utilizing the American Appraical

Ca.

formulsz,

the one~year retrospective economic obsolescence Zoz

of the zbove yeaxrs should be determined as Zollows:

1981L W14.2 - 12, 62 X 100%

c— T l 4.2 T e B

1980 13. 0 - 11.69 & 1007 =
13.0

1979 13.0 -~ 12.65 X 100% =
13.0

1978 13.4 - 10.05 X 100% =
i3.4

This is a £far cry £zom the 50 to 60%

petitioner as the economic facror.

FINDINGS

The Court finds, as z marcter of

reliazble indicztor of the upper limits

Q
i

ject property is vepreducticm cost mew lass dep

4

- 24 -
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11,13%

10.08%

2.69%

25%
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Considering the inherent protection afforded to investors
in such 2 state sanctioned monopoly, the Court holds that
this is the only method '"which will yield 2 legally and

economically realistic value of the property." Great

Atlantic and Pacific Tea Companv, Inc. v Kiernman, &2 NY 2d

236, 397 NYS 24 718 (1977). The Court is mzndaced by
RPTL §306 to sustain zssessments based~upo£ "full value.”

Matter of Hellerstein v Town of Islip, 37 NY 24 1. Ther

©

is

a fundementzl difference between "full value" for assessment
purposes and the rate base value used for regulatory pur-
poses. Simply stated, the differemce is that "full valuel
for :ax.assessment purposes includes inflation Zrom the time
of construction, whereas rate base valuation does not.
Petitidner contends in effect, thet if it com-
structs & facility in 1973 for one million dollars which
" then has z Recomstruction Cost New Less Depreciation in 1983
of two million dsllars, it is entitled to returm in 1983 on

the basis of two million dollars or, failing that, that the

(31

property suffers from one millicn dollars of "economic obso-
lescence”. This is fallacious leogic. The true meaning of
economic obsolescence is thaf the original one millicw
dollars invested is failing to produce a fair return prior
to its full reczpture. No showing has been made
that such is the case. t is not the mandzte of this Courc,
or indeed, of the Public Service Commission to mzke Investors
in 2 public utilicy inflacion-proof.

Economic cbsolescence, to the extent it is.prc-

perly to be ccmsidered by this Court in valuing ueilicy

- 25 - .



property, is incended to be an estimate of the chronic
slippage between zllowed return and actual return, together
with the loss of fzir recuzn occasioned by ctha lag in the
regulateory process. -

On the recard herein, the Couxt finds thac
petitioner's figures for Reproduction Cost New Lass Depre-

ciation sheould be reduceé by an averags eéononic obsolascznce
factor o no more than 15% for each of the.yea:s under re-
viaw, rTather than'fhe 50% to 60% pcsited by petitiomer.

This adjustment zpplied to petiticner's own figuwes for RCNLD

&

would lead te the following indiczted fair market valuass

.1978 . $1&,577,500
1979 $28, 128,500
1980 . $30,849,050 .
1981 $33, 395,650

These adjusteé figurss are substantially higher
than the figures found by che State Bozrd of Equalizztion
and Assessment znd the assassments zctuzally fixed by raspend-
ent Assessor.

The Court furcher finds that the SEZIBA zssessment

o

methodology was correct inm form and zpplicaci and that

Ine
0
i3

petiticner has fziled to establish cm the totalicy of this

reco=d that the subject assessments wers other than fair and

rezsoneble.

Accordingly, the within petizions are in 2ll

respects dismissad, with each side to Dezr i1ts cwn costs.

tey .



Submit £inzl order omn notice.

Dated: White Plains, New York
June 24, 1983

./4:i<4"ﬁ$i££;3§‘-1’%£LJ\\\

GEOR&L D. 3URCHELL
J.S.C.

BLEAXIEFY SCHEMIDT, P.C.-

123 Maln Street

White Plains, New York 10601
EERSCHEL GREENBAUM, ESQ.

237 Route 59

Suffern, New York 10901
Arnold Becker, Esq.,

of counsel
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Final Rules for Special Franchise Assessment
- Approved December 14, 1983

Effective December 16, 1983

Pursuant to the provisions of the State Administrative Procedure Act and sections 202
and 800 through 620 of the Real Property Tax Law, the State Board of Equalization
and Assessment hereby amends Title 9 of the Official Compilation of Codes, Rules and

Regulations of the State of New York follows:



o 4.



A new part 197 is adopted to read as follows:

Part 197
Special Franchise Assessment

(Statutory authority: Real Property Tax Law, §5202, 500)

Subpart 197-1  General

Subpart 197-2 Reports

Subpart 197-3  Valuation Methodology

Sﬁbpart 197-4  Determination of Special Franchise Assessments
Subpart 197-§  Miscellaneous Provisions

Subpart 197-6  Schedules

Subpart 197=1 .-
General
(Statutory authority: Real Property Tax Law, 55202, 500)
Sec.

197-1.1 Definitions

Section 197-1.1 Definitions. (a) When used in this Parf;:

{1} Account means those sccounts and sub-gceounts which are prescribed by
the New York State Public Serviece Commission, the New York State Commission on
Cable Television or the Federal Energy Regulatory Commission in their uniform
systems of accounts for eleetric, gas, pipeline, steam, telegraph, telephone and water
corporations, and for eable television companies, and which include mass property.

(2) Adverse partv means: (i) with respect to a complainant which is a special

franchise owner, the assessing unit in which the subjeet special franchise is located;



(il) with respect to a complainant which is an assessing unit, the owner of the subject
speeial franchise.

(3)  Assessing unit means a city, town, or villege, or a county having a county
department of assessment with the power to assess real proparty.

(4) Base provertv means that portion of 'special franchise property which was
assessed for the year 1953 in an assessing unit which has not completed a revaluation
and which is not expected to complate & revaluation.

(5) Base vear means the year to which the eost of tangible property as of any
yeer is compared in ofder to eompute a cost index.

(6) Book cost means the amount at which property is r.ecorded in accounts
without deduction for provisions such as depletion, de'_;mecia.tion, or amortization

(7) Cable television company means any individual, trustes, partnerskip,

v la

association, corporation or other legal entity owning, controlling, operating, mansging

or leasing one or more cable television systems within the state.

(8) Cable television svstem means any system which operates for hire the

service of receiving and amplifying programs broadeast by one or more television or
radio stations or any other programs originated by a cable television company or by
any other party, and distributing such programs by wire, eable, microwave ar other
means, whether such means are owned or lessed, to persons in cne or more
municipalities who subscribe to sueh service. This definition does not include any
master antenna television system.

(9) Chenge in the level of assessment means the percentage increase or

decrease, expressed as a percentage, in the level of assessment of taxable real

property on a given final assessment roll relative to the immediatsly preceeding final



assessment roll, as determined from the Assessor's Annual Report for equalization

purposes prepared pursuant to Part 193 of this Chapter.

(19) Chief executive officer means, in the case of a eity, the mayor or eity
menager, and the case ﬁf a town, the supervisor (if a town has more than one
supervisor, the presiding supervisor).

(11) Complainant means a special franchise owner or an assessing unit whieh
has filed a written complaint relative to a tentative special franchise assessment as
provided in section 197-4.4 of Subpart 197-4 of this Part.

(12) Construction work in Drozresé means taxable real property under

construction but not f{inished or completed as of the close of the calendar year for
speecial frenchise owners which report to the Public Service Commission or the Federal
Energy Regulatory Commission, and as of the close of the fiseal year for all other
special franchise owners.

(13) Cost index means a number expressing the relationship of the cost of
tangible property as of any year to its cost as of the base year. .

{14) Cost of removal means the eost of abandoning in place, demolishing,

dismentling, tearing down, or otherwise removing tangiﬁle property, including the cost
of transportation, handling and disposal incidental thereto.

(13) Economic obsolescence means the loss of value of property due to the faet

that it has not been 2 paying property, as defined in this Subpart, in any of the five
fiseal years of the special franchise owner immediately preceding the valuation date.

(18) Electric corporation means every corporation, company, association, joint-

stoek assoeiation, partnership and person, their lessses, trustees or receivers appeinted
by any court whatsoever (other than s railroad or street railroad ecorporation
generating electrieity solely for railroad or street railroad purposes or for the use of

its tenants and not for sale to others) owning, operating or managing any electrie plant



except where electricity is generated or distributed by the producer solely on or
through private property for railroad ar street railroad purposes or for its own use or
the use of its tenants and not for sale to others.

= (17) Functional obsoleseence means the impairment of operating capaecity or

efficiency resulting in a loss in value brought about by the failure of the tangible
property to meet present or projected needs or where the capacity of the tangible
praoperty exceeds reasonable anticipated demands.

(18). Gas corporation means every corporation, company, association, joint-

stock association, partnership and person, their lessees, trustees or receivers appointed
by any eourt whatsoever, owning, aperating or managing any ges plant (i) exeept where
gas is made or produced and distributed by the maker on or through private property
solely for its own use or the use of its tenants and not for szle to others, and
(ii} except where manufactured gas is sold by the proézge:r only for use or resale by a
gas corporation and such gas of the producer and any affiliated producers does not -~
exceed in any one year thirty per cent of the total gas sold by any purchaser thereof in
the aree in which such manufactured gas is resold either as manufactured gas or as a

component of mixed gas.

(19) Handy-Whitman Index means the compilation of cost indiees of public

utility eonstruction costs published by Whitman, Requardt and Associates, 2315 Saint
Paul Street, Baltimore, Maryland 21218~53270.

(20) Intangible oropertv means the franchise, right, authority or permission to

construet, maintain or operate in, under, above, upon or through any public place
mains, pipes, tanks, conduits, wires or transformers, with their appurtsnances, for

conducting water, steam, light, power, electricity, gas or other substanece.



{21) Inventory date means the date as of which the condition and ownership of
special franchise property is determined for purposes of valuing it pursuant to Subpart
197-3 of this Part.

- (22) Mass property mesns items of tangible property that are sufiiciently
similar physieally and funetionally that they are commoniy accounted for as uniform
ecomponents of a group or class rather than as individual items.

(23) Master antenna television system means any system which serves only the

residents of one or more apartment dwellings under common ownership, control or
managemenf and any commercial estsblishment located on the premises of such
apartment house and which transmits only signals broadcast over the air by stations
which may be normally viewed or heard locally without objectionable interference, and
which does not provide any additional serviee over its facilities.

(24) MCF means one thousand cubic feet of gas.

(25) Net esble operating income means operating income less operating costs,

ineluding adjustments for income taxes and officers' salaries, as reported in f{inancial
statements submitted by & cable television company to the State Bosard or to the New
York State Commission on Cable Television. The adjustments for income taxes and

officers' salaries shall be obtained from a schedule to be adopted by the State Board.

(28) Net operating income means net utility operating income or net cable

operating income.

{27} Net salvage percent means net salvage vslue expréssed as a percentage of

reproduction cost new.

(28) Net salvege velue means the salvage value of property retired less the cost

of removal.



(29) Net utilitv operating income means operating revenues less operating

expenses as reported in financial statements submitted by a speecial franchise owner
other than a cable television company or an unregulated speecial franchise owner to a
regulatory agency other than the New York State Commission an Cable Television.

(30) Originel cost means the cost of property to the corporation, company,
association, joint-stock association, partnership and person, their lessess, trustees or
receivers apoointed by any court whatsoever, first devoting it to public service and the
cost of eontributed property. '

(31} Payinz proverty means property which produces a net operating income

sufficient to meet taxes which were not included in the determination of net operating
income, interest on indebtedness, and fixed charges.
(32) Person means‘individual, firm or de-partnership.

(33) Pipeline corporation mesans a corporation organized to construet and

operate, wholly within or partly without this state, lines of pipe for conveying or
transporting therein petroleum, liquids, gas or any products or property, or to maintain
and operate for such purposes lines of pipe already constructed.

(34) Price level index means a cost index expressing the relationship of the cost

of tangible property as of the date of valuation to its cost as of the base yesar. )

(35) Propertv retired means property whieh has been removed, sold, abandoned,

destroyed, or which for any cause has cessed to be used and useful in the servies of
the public.

(38) Regulatorv egencv means the New York State ‘Eublic Serviee Commission,
the New York State Commission on Cable Television, the New York State Department
of Transportation, the Federal Energy Regulatory Commission or any other regulatory

agerncy of the State or federal government.



(37) Revaluation means the process by which the uniform percentage o{ value
of all real property is determined and entered on an assessment roll. For purposes of
this Part, an assessing unit which has completed a revaluation is one which: (i) after
January 1, 1954, completed an assessment roll for which the State Board est_ablished
an equalization rate of 95 or more; {(ii) after December 3, 1581, has been certified by
the Stats Board as an "epproved assessing unit," as defined in section 190-4.1(c) of
Subpar.t 1?0-4 of Pert 190 of this chapter; (iif) has flled an assessment roll with
respect to which the State Board determined the coefficient of dispersion to be less
than 15 percent; or (iv) has been cértified by the State Board as eligible for the state
assistance authorized by subdivision (b) of section 1572 of the RPTL.

(33) RPTL means Real Property Tax Law.

(39) Salvage vslue means the amount received fcfl; gycperty retired, less any
expensas ineurred in comecﬁon with the sale or in preparing the property for sale; or,
if retained, the amount at which the material recoverable is chargeable to materials
and supplies, or other appropriate account.

(40) Serviee life means the anticipated duration of use of property for the
purpose for which it was installed. |

{41) Special franchise means the franchise, right, suthority or permission to

construct, maintain or operate in, under, above, upon or through any pubq‘c_:‘ street,
highway, water or other public place mains, pipes, tanks, conduits, wires or
transformers, with their appurtenances for conducting water, steam, Iight,_ power,
electricity, gas or other substance. For purposes of assessment and taxation a special
franchise shall inelude the tangible property situated in, under, above, upon or through
any publie street, higchway, water or other publie place in connection therewith. The

term special franchise sheil not inelude property of a muniecipal eorporation or speecial



distriet, nor shall it include a crossing less than two hundred fifty feet in length of a
public street, hichway, water or other public place outside & city or village, unlasss
such erossing be the continuation of an occupaney of another public street, hichway,
water or other publie place.

(42) State Board or Board means the State Board of Equalization and

Assessment.

(43} State Division or Division means the State Division of Equalization and

Assessment.

(¢4) Stesm corooration means every corperation, company, association, joint

stock association, partnership and person, their isssees, trustees or receivers appointed
by any court whatsoever owning, operating or mansaging any steam plant, except where
steam is made or produced and distributed by the naker, on or through private
property solely for the maker's own use or the use of the maker's tenant dnd not for
sale to others.

(45) Subssguent prooertv means that portion of special franchise progerty

whieh was first assessed after the yeer 1953 in an assessing unit which has not
completed a revaluation and which is not expected to ecomplete a revaluation.

{46) Survev valustion date means the date as of which the value of taxable rest

praperty is estimated for purposes of a market valua survey used in the eomputation of
the equalization rate that will be applied in the determination of the speeial franchise
assaessment.

(47) Surviving originel cost means the original cost by year of installation of

property existing as of the inventory data.

(48) Tangible propertvy means meains, pipes, tanks, conduits, wires or

transformers, with their appurtenanees, for conducting water, sieam, light, power,



electricity, gas or other substance or any other tangible property situated in, under,
above, upon or through any public street, highway, water or other public place.
(49) Tax distriet means a city, town or village.

= (30) Tax district code means a seven digit number assigned by the State Board

for each eity, town and village.

(51) Telegraph corporation means every corporation, company, association,

joint-stock associstion, pertnership and person, their lessees, trustees or receivers,
appointed by any coﬁrt whatsoever, owning, operating or maqaging any telegraph iine
or part of telegraph line used in the conduct of the business of affording for hire
communication by telegraph. This definition does not include a cable television
company.

(52) Telephone corporation means every ccrporation, company, association,

joint-stock assoeiation, partnership and person, their lessees, trustees or receivers
appointed by a.njr court whatsoever, owning, operating or meanaging any telephone line
or part of telephone line used in the conduet of the business of affording telephonic
communication for hire. This definition does not include a cable television company.

(53) Telephone index means the cost index introduced into evidence in New

York State Public Service Commission Rate Case Nos. 27100 and 27469, as updated
using the Handy-Whitman Index.

{54) Unit price means the cost per unit of measurement to install tangible
property.

(55) Unreguwated speeial franchise owner means a special franchise owner which

is not sui)ject to regulation.
(56) Valuation unit means that portion of tangible property which is within an

aceount or accounts by year of installation.



(57) Water-works corporation meens every corporation, association, joint stock

association, partnership and person, their lessees, trustees or receivers, appointed by
any court whatsoever, owning, operating or menaging any weter plant or water~waorks,
exeept where water is distributed solely on or through private property solely for the
use of the distributor or its tenants and not for sale to others.

(58) Yesr index means a cost index expressing the relationship of the cost of

tangible property as of the year of installation to its cost as of the base year.
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Subpart 197-2
Reports

(Statutory authority: Real Property Tax Law, $5202, 604)

Reports to the State Board

Additional reports by telephone corporations and telegraph corporations
Additionsl reports by pipeline corporations

Additional reperts within the City of New York

Exception for certain water-works corporations

Reports of cable television companies

Reports to regulatory agencies .

Applications for allowances for funetional or economic obsolescence
Method of reporting ’

Time of filing

Inspection

Failure to file

Municipal reports

Section 197-2.1 Reports to the State Board. (a) All gas corporations, electric

corporations, pipeline corporations, steam corporations, telephone corporations,
telegraph corporations, water works corporations other than water works corporations
described in seetion 197-2.5 of this Subpart, and unregulated special franchise owners

shall file with the State Board the following reports, at the time(s) specified in section

197-2.10 of this Subpart, which shall include the information as listed herein:



(1)

(3)

(4)

Form EA 1 - Verification, ineluding

@
(ii)
(iif)

(iv)

the types of Reports filed;
the number of pages in each;
in what form (e.g., magnetic tapes) the Reports are submitted; and

a statement of the Reporting period.

Form EA 1.1 - Loestion and Description of Structural Items, including:

(i

)
(iif)

identification of loeation, facility, or sub-facility, and whether
jointly owned;

capacity or size, and unit of measure;

a deseription of the items which, in the case of buildings, shall
include the height, width, length, type of construction and number of

stories.

ot Lo

Form EA 2.1 ~ Aged Surviving Original Cost Dollars of Struetures and

Equipment, including:

(i)  identification of location, faeility or sub~facility, account number
and tax district;

(ii) the year built;

(iif) gross additions or surviving dollars;

(iv) retirements;

) improvements to leased property;

(vi) whether located in the highway or private right-of-way;

(vii) whether exempt and, if so, the exemption contrél number.

Form EA 2.5 - Estimated Changes to Plant and Equipment, including:

(@

identifiestion of locatien, faeility, or sub~facility, account number

and tax distriet code;



(5)

(6)

m

(if)
(iii)

(iv)

(v}

(vi)
{vii)
(viif)
(ix)

(x)

the year built;

capacity and unit of measure;

estimated cost of project and actual cost expended to the date of the
filing of this Form;

the taxable percentage completed as of the first day of the reporting
period and as of the last day thereof;

the amount taxable, if known;

what percentage, if any, is jointly owned;

whether new or existing;

whether located in the highway or a private right-of-way; and

a general description.

Form EA 3.1 - Cost Summary, including:

(1

i)

con bo o

account number and sccount name, and corresponding company
acecount code;

personal property;

real property, as segregated between highway and private right-oi-
way; and

total.

Form EA 5.3 - Original Cost Balaness by Tax Distriet, including:

(i)
(ii)
(iii)
(iv)
(v)

tax distriet code;

persongl property;

original eost balance (highway);

original cost balanee (private right-of-way); and

total.

Form EA 7.1 - Leased Property (Supplemental), ineluding:
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(i) identification by location, facility or sub-facility, and tax distriet
code;
(ii) whether strueture, equipment or land;
- (i#i) year the lesse expires;
(iv) to whom assessed;
(v) use; and
(vi) description or purpose.

(&) In eddition to the Reports deseribed in subdivision (a). of this sectien,
cerporation; deseribed in that subdivision, which maintain original cost information by
tax distriet, shall file report form EA 4.1, to include the following information:

(1} Form EA 4.1 - Mass Property-Aged Surviving Original Cost Dollars by
Tax District, including: '
() account number; o
(il) year built;
(ii) identification of (a) gross additions or surviving dollars and
(b) retirements, segregated between highway and private right-
of~way; '
(iv) tax distriets.

(¢) Corporations which do not file report form EA 4.1, shall file report forms
EA 4.2 and EA 4.3, to include the information as listed herein:

(1) Form EA 4.2 - Mass Property~Aged Surviving Original Cost Dollars by
Account, including:
(i) account number;

(i) year built;
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(iii) identification of (&) gross additions or survivir;g dollars and
{b) retirements, segregated between highway and private right-
of-way.

= (2) Form EA 4.3 - Mass Property-Original Cost Balances by Tax Distriets,
including:

(1) account number;

(i) tax distriet;

(iii) original ecst balence of such property in the highway {(divided
between portion attributable to expenditures for base property
and those for subsequent property);

(iv) original cost balanee of such property in a private right-of-way.

(@ (1) A corporation described in subdivision (2) of this section may also
submit 2 report documenting any basis for adjustments to be made in the
determination of the original cost of its tangible property on form EA 6.1 (C:ostw
Modifier).

(2) This report should contain a statement of the purpose of the
informstion submitted and should include any data that is not inecluded elsewhere in
the report that the reporting company believes to be relevant to the original zost of
its tangible property.

(3) If the data submitted modifies the value of specific inventory
submitted elsewhere in a report, direct reference to the form number, page number,
tax distriet, line number or numbers, should be made. The information submitted may
include a deseription of the general project, extent of construetion, overall percentaga
of ecompletion at the date of report, and any other daté that would assist the State

Boerd in placing 2 fair value on the construection.
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Section 197-2.2 Additional reports by telephone corporations and telegraph

corporations. In addition to the reports deseribed in section 197-2.1 of this Subpart,

telephone corporations and telegraph coi'para.tions sheall file:

%~ (a) TForm EA 4.4 -Station Apparatus, Station Connections, ineluding:

(1)
(2)

(¢}

tax distriet code;

quantity, divided between (i) smell private branch exchanges and

(ii) station apparatus {instruments and booths) in highway and private

right-of-way;
quantity oi station connections;

percent of station eonneetions in highway.

(b) Form EA 4.5 - Statisn Apperatus, including:

(1)
(2)

3

Section 197-2.3

year purchésed; L
division of (i) gross zaditions or surviving dollars, and (ii) reticement
for:

(a) small private braneh exchanges;

(b) station apparatus other then (a);

the percent of station apparatus in highway.

Additionsl reports by pipeline corporations. In addition to the reports

described in subdivision (a) of section 197-2.1 of this Subpart, pipeline corporations

shall file:

(8) Form EA 4.5 - Transmission and Distribution Pipe, including:

(1)
(2)
3

geeount number, tax distriet code, and year installed;
the diameter of the pipe;
segregation of pipe in highway and in private right-of-way, in terms

of:
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(i) number of feet;
(if) gross additions or surviving dollars; and
- (iii} retirements.
{4) whether exempt and, if so, the exemption control number.
(b) The following information for the report vear both for the entire system
and for the portion of the system within New York State:
(1} Barrels or MCFs delivered;
(2) Pipeline mileage; and

(3) Investment in transmission plant (gas) and trunk lines (product).

Section 197-2.4 Additional reports within the Ci;tg o£ ET ew York.

Corporations owning special franchise property within the City of New York
shall file reports of estimated changes to their special franchise property located
within the City of New York on the forms prescribed in sections 197-2.1 through

197-2.3 and section 197-2.5 of this Subpart.

Section 197-2.5 Exception for certain water-works corporations. A water works
corporaﬁon with annual operating revenues of less than $15,000 shall {ile with the
State Board a copy of its Annual Report to the Public Service Commission (Form 347-
E) and a "Supplemental Property Report Form®, in lieu of all Forms otherwise required

by section 197-2.1 and section 197-2.7 of this Subpart.
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Section 197-2.8 Reports of cable television companies.

(a) Cable television companies with fewer than 1,000 subseribers, other than

those deseribed in subdivision (b) of this section, shall file with the State Board a

certified annuel finanecial report whieh shall inelude the following information:

)
(2)
(3

CY
(s)
(5)
()
(8)
(9)
(10)
(11

the name of the company and its prineipal officers;

the name of the franchise or the ares served;

the number of subseribers (the total amount of fisst, or primary.
outlets installed in each area served without reference 1¢ the number
of additional outlets or services subseribed to by each eustcizer);
estimated percentage of the households being served;
the miles of plant completed;
the total route miles in the {ranchise ares;

total salaries of the corporat;;fhf-icers, ar withdrawals by partners;
an itemized statement of profit and loss;

a balance sheet showing assets, liabilities and squity;
schedule of plant, intangibles and deferrals;

statement of long term debt.

(o) Cable television companies with less than 1,0_06 subseribers and an

operating income for the immediately preceding fiscal year of less then $100,000 are

not required to file the financial statement described in subdivision (g} of this section,

provided that they file an application for exemption from that requirement.

(e} Al cable television compenies shall file an annual inventory report, on the

following forms, to inelude the information as listed herein:

(1)

Form EA 4.9 - Customer Conneetions, ineluding:
(i) tax distriet code; and

(i) cuantity.



(2)

(3)

(4)
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Form EA 7.3 - Leased Property Report, including:

(i)  the year the lease expires;

(ii} the type (strﬁcture, eguipment, land or eable);

(iii} to whom assessed;

(iv) loeation; and

(v) use.

Form EA 8.1 - Mass Property Report, including:

(i) tax district code and tax distriet name;

(i) s:}stem classification codes of:
(a) aerial underground buried;
(b) capacity;
() owned poles;
(@ conduit.

(iii) quantity in highway and quantity in the private right-of-way;
and

(iv) age.

Form EA 8.2 - Mass Property Re-port - Average Cost/Vile (Aerial)

and

Form EA 8.3 ~ Mass Property Report - Average Cost/Mile

(Underground), both Reports including:

(i) deseription;

(if) quantity per mile;

(iif) material cost per unit at current yesr, based upon replacement
cost (actual or estimated), or some other method (explained);

and



(iv) the totsl value (quantity times unit cost).
(3 Form EA 8.4 - Mass Property Report - Construction Work in
Progress, including:
(i) tax distriet code and tax district name;
(ii) system classification codes of
(a) eerial underground buried;
{(9) capacity;
{c) owned poles;
(@) conduit.
(iii) quantity in highway and quantity in the private right~or-way;
and
(iv) percent completed. b
(6) TForm EA 8.5 - Report of Peles Owned, including:
() tax distriet name and tax district code;
{ii) the yesr installed;
iif) segregation of quantity of poles located in the highway and
those locatad on private right-oi-way.
(7) Form EA 8.5 - Report of Two Way and Dual Cable, including:
(i) tax distriet code and tax district nama;
(i) two way cable mileags;
@iii) dual cable mileage;

(iv) the percentage of dual ceble operational and non-operational.

Section 197-2.7 Reports to regulatory agencies. In acdition to the reports required oy

this Subpart, all special franchise owners other than unrsgulated special {ranchise
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owners shall file with the State Board a copy of ‘their annual finaneial statement as
submitted to the appropriate regulatory agency and a completed Form EA 6.5,
Addendum to Finaneiel Report. Form EA 6.5 shall include the company name, the rate
of :return on common equity in effect, and a reconciliation of construction work in
progress and allowance for funds used during construction. The statement of
eonstruetion work in progress shall segregate the construction work in progress which
is subject to the allowance for funds used during construction from that which is not
subject thereto. The statement of allowance for funds used during construection shall

inelude the amount and rate for borrowed funds and for utility funds.

Section 197-2.8 Applications for allowances for fimctional or economie obsolescence.
{8) A special franchise owner may apply for an allowance for functional or

economic obsolescence by submitting information to demonstrates the existence of

such functional or econecinic obsolescence, as defined in Subpart 197-1 of this Part.

(b) An application for an sllowance for functional obsolescence shall contain
information relating to present and projected needs, prese_nt and anticipated demands,
and present and anticipated capacity, and shall also contain a suggestion of the manner
by which the allowance should be ealeulated.

(e) An application for an allowance for economic obsclescence shall contain
earnings history for the five fiscal years of the special franchise owner immediately
preceding each veluation date, including the net operating income, taxes which were
not included in the determination of net operating income, interest on indebtedness
and other fixed charges, and shall elso contain a suggestion of the manner by which the

allowanee should be ealculated.



Seetion 197-2.9 Method of reporting. The information required by the preceding
sections of this Subpart may be submitted on paper, on computer tape or in any other
form mutually egreed upon by the special franchise owner and the Direetor of the

Buresu of Industrial and Utility Valuation of the State Division.

Section 197-2.10 Time of filing.

{8) Reports required to be filed by sections 197-2.1 through 197-2.3 of this
Subpart shail be filed by May 31 annuslly except as otherwise provided in this section.

@} Reborts of Estimatad Chenges to Plant and Equipment (Form EA& 2.5), and
the inveﬁtcry reports required by seetion 197-2.6(c) of this Subpart, shall be filed by
October 31 annually.

(¢) Reports required by section 197-2.5 of this Subpart shall be filed annually
by Mareh 31, or within 3 months of the close of .'E‘I::;‘fiscal year of the speeial franchise
owner, whichever is later.

(d) Reports of Location and Description of Struetural Items (Form EA 1.1)
shall be filed quarterly as follows:

(1) by April 29, for the quarter ending Mareh 31;

(2) by August 15, for the quarter ending June 20;

(3) by October 31, for the quarter ending September 30; and

(&) by May 31 for tﬁe quarter ending on the oreceding Decembgr 31.

(e} Reports required by section 197-2.4 of this Subpart shall be filed by
February 15 annually.

(f) Reports required by section 197-2.6(2) of this Subpart or the applications
for exemption from such reports authorized by seetion 197-2.5(b) shall be filed within

30 days of the close of the fiscal vear of the cable television company.
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(&) The reports required by section 197-2.7 of this Subpart shall be filed within -
15 days of the filing of the financial statement with the appropriate regulatory
ageney.
= (R} An application for an allowanece pursuant to section 197-2.8 of this Subpart
shall be filed at the time of the filing of the report which provides information
concerning the property £
{i) For good cause shown upon written request, the Director of the Bureau of
Industrial and Utility Valuation of the State Division may extend the time for the

filing of any of thess reports.

Section 197-2.11 Inspeetion. Reports submitted pursuant to this Subpart shell not be
made avsilable for public inspection or copying except for purposes of adminisirative

or judicial review of assessments.

Section 197-2.12 Faiflure to file.

(a) Whenever it shall appear that a special franchise owner has failed to file a
report or reports as of the date reguired by section 197-2.10 of this Subpart, an
adjudicatory proceeding concerning the alleged failure will be held in the manner
provided in Subpart 187 of this Chapter.

{o) If it is determined pursuant to .such adjudicatory proceeding that the
special franchise owner has failed to file a report or reports in the time and manner
provided in this Subpart, the following penalties shall be imposad upon the special
franchise owner:

(1) apenalty of $100 for each failure;
(2) an additional fine of 319 per day for each day the failure continues,

beginning with the day on whieh the failure first occurred; and
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(3) the loss of the right to review of the special franchise assessment, as

otherwise provided in section 197-4.4 of Subpart 197-¢ of this Part.
(e) 1If, following the issuance of such a determination, the failure to file such
report or reports continues, counsel to the State Board may commenee a special
proceeding in Supreme Court, Albany County, to eompel production of such report or

reports.

Seotion 197-2.12 Mumieipal reports. (2} By December 31, the clerk of 2ach eity, town
and village shall annuelly file & rspert 01:1 Form EA 194 identifying the name and
address of any corporation to which the eity, town or villagz has a granted {ranchise
authorizing oecupation and use of ‘& public right of way. Such report shell include 2
statemant of the amount of construction (1) in place and (2) anticipated in the next
twelve months, for each such corperation. o

(b) Such report shall also state whethe; any coféération or person has
construeted or placed property in ‘the public right-of-way, and whether this was
pursuant to e special franchise.

(¢) If there has been any change in the boundaries of the reporting ecity, town

or village since the last Form EA 194 was filed, the clerk shall so indieate and submit

a copv of a map showing that change.
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Subpart 197-3
Valuation Methodology

(Statutory authority: Resl Property Tax Law, §§202, 600)

See.

197-3.1 Inventory date; valuatiorn: dates
}97—3.2 Valustion of tangible property

197-3.3 Csleulation of reproduction cost new
197-3.4 Allowance for physicsal deterioration
197-3.5 Allowanee for functional obsolescence
197-3.5 Allowance for economic obsoleseence
197-3.7 Valuation of intangible progerty
197-3.8 Excess egrnings rule

197-3.9 Valuation of special franchise property

197-3.10 Application of methodology and data

Seetion 197-3.1 Inventory date; veluation dates.

{a) The inventory date of special iranchise préperty shall be December 31 of
the year preceding the yeer in which the assessment roll on which the special franchise
assessment will be entered is filed in the office of the city or town eclerk, subject to
the following:

(1) The value shall include an estimate of the anticipated net change in
the inventory from the year preceding the inventory date to the year
including the inventory date. This estimate shall be made by

determining the average net change'by aceount, as reported in the



(2)
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amnual finanecial reports required undeL" section 197-2.7 of Subpart
197-2 of this Part, for the three years preceding the year whiech
includeé the inventory date and multiplying the average net change
by the account balanee reported for the year precseding the vear
which includes the inventory date or, where availatle, on the basis of
estimated changes reported by the special franchise owner for the
year which includes the inventary date.

The inventory date shall be December 3i of the second year
preceding the date required by law for filing of the {inal assessment
roll -for purposes of city essessment rolls reguired to be {iled betwsen

January 1 end June 1 inclusive and for 21l village assessment rolls.

(b) All property that is to be valued pursuant to this Subpart shall be valued as

of each of the following dates:

69

(2)

The survey veluation date or dates as of which the full value of
taxeble real property was estimated for purposes of computing the
equalization rate to be applied in determining the special franchise
sssessment es set forth in Subpart 136-10 of Part 186 of this Chapter.

The inventory data.

Section 197-3.2 Valustion of tangible property.

(2) In an essessing unit which has completed a revaluation or which is expectead

to complete 4 revalustion, the reproduction cost new less depreciation of the tangible

property of a special franchise shall be determined as follows:
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(2)
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The reproduction cost new less depreciation of each account of

property reported under sections 197-2.1, 197-2.2(b) or 197-2.5 of this

Part is determined as follows:

@

(i)

(iii)

iv)

Determine the reproduction cost new of each valuation unit by
trending surviving original cost in the manner provided in
section 197-3.3 of this Subpart.

Multiply the result for each valuation unit by facters for
physieal depreciation and functional obsolescenes, respectively,
if applicable. .

Add the results for all of the valuetion units and muiltiply th_e
sum by a factor for economie obsoleseence, if applicable.

If some of the property in thf uaccount is outside the assassing
unit, muitiply the result by the percentage that the surviving
original cost of the property in the assessing unit besrs to the

surviving original cost of all of the property in the aceount.

The reproduction cost new less depreciation of each aeccount of

property reported under seetions 197-2.2(a) or 197-2.3 of this Part is

determined as follows:

@

649

?Jiultiply_ the number of units of measurement in each valuation
unit by the appropriate unit priee, as sat forth in a schedule to
be adopted annually by the State Board.

Multiply the result for each valuation unit by factors for
physical depreciation and functional obsolescence, respectively,

if applicable.
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(iv)
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Add the results for each of the valuation units and mﬁltiply the
sum by a factor for economic obsolescence, respectively, if
applicable.

If'some of the property in the aceount is outside the assessing
unit, multiply the result by the percentage that the surviving
original cost of the property in the assassing unit bears to the

surviving original cost of the property in the aceount.

The reproduction cost new less depreciation of property rsported

under section 197-2.6 of this Part is determined as follows:

(®

{in

Multiply the number of units of measurement in each valuation
unit by the approoriate umnit price, as set forth in a schedule to
be adopted annually by the State Board.

Multiply the re;:ult fm.-w ;:ech valuation unit by factors for
physical deprecietion and funetional obsolescence, respectively,
if applicable.

Add the results for each of the valuation units and multiply the

sum by a factor for economie obsolescence, if applicable.

The reproduction cest new less depreciation of the tangible property

of the special franchise equals the sum of the reproduction costs new

"less depreciation of all of the types of tangible property of the

special franchise in the assessing unit.

(b) In an assessing unit which has not ecompleted & revaluation and which is not

expected to complete a revaluation, the value of the tangible base property and the

reproduction cost new less depreciation of the tangible subsaquent property cf the

special franchise owner shall be determined as follows:
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(1) The value of the tangible base property is determined by multiplying

the surviving original cost of the tangible base property in each

account by the percent condition used to establish the 1953

> assessment of the special franchise and adding the results for all of
the accounts.

(2) The reproduction cost new less depreciation of the tangible

subsequent property is determined in the mmanner provided in

subdivision {a) of this section.

Section 197-3.3 Calculation of reproduction cost new. (a2) Reproduction cost new for
a valuation unit of an aceount of proberty other than telephone and telegraph property
reported under sections 197-2.1 and 197-2.2(b) of St}?hpgrt 197-2 of this Part, equals
éhe original cost divided by the year index, multiplied by the price level index, as set
forth in the Handy-Whitman Index.
(b} Where the Handy-Whitmen Index provides semi-annual cost indices, the
~ year index equels the sum of the following:
(1) | 50 percent of the cost index as of July 1 as of the year of
installation; '
{2) 25 percent of the cost index as of the January first immediately
preceeding that used in (1); and
{3) 25 percent of the cost index as of the January first immediately
succeeding that used in (1).
(¢} Reproduction cost new for a veluation unit of an account of telephone and
telegraph property reportad under sections 197-2.1 and 197-2.2(b), equals the original
cost divided by the year index, multiplied by the price level index, as set forth in the

telephone index to be adopted annually by the State Board.



Section 197-3.4 Allowance for physical depreciation.

(a) Subjeet to the limitations in subdivisions (b) and (e) of this section, in
determining the value of tangible property, there shall be an allowance for physical
depreciation of surviving property in the account calculated as follows:

(1) Multiply 0.8 by the appropricte net salvage percent, as set forth in
Sections 197-6.1, 197-6.2 or 197-6.3 of Subpart 197-6 of this Part.

(2) Subtraet the result obtained in (1) from 0.8.

(3) Divide the age of the property by its service life, as set forth in
Sections 197-6.1, 197-6.2 or 197-6.3 of Subpart 197-6 of this Part,

(4) Multiply the result obtained in (2) by the result obtained in (3).

(5) Subtract the result obtained in (4) from 1.0.

()  In the ecleulation of physical depreciation, the result of age divided Ly
service life may not exceed 1.0000.

{¢) The allowance for physieel_d.eterioration may not be less than:

(1) 20 percent at zero percent salvage;

(2) 5 percent with negative salvage velue.

Section 197-3.5 Allowance for functional obsolescence.

(a) There shall be en sallowance for funetional obsolescence where the
application submitted by e special franchise owner pursuant to seetion 197-2.8 of this
Part demonstrates the existence of functional obsolescence as defined in Subpart 197~
1 of this Pert. The allowance shall be expressed as a factor.

(o) Upon a demonstration that functional obscleseence exists, the State Board
shall determine the manner in which the allowance will be caleulated for the special

franchise; provided, however, that onee the allowanes has been included in the {inal



assessment of a special franchise, the allowance shall be caleulated in the same
manner thereafter for that special franchise when the owner demonstrates that the
same obsoleseence continues to exist.

Secticn 197-3.6 Allowance for economic obsolescence.

(&) There shall be an allowance for economic obsolescence where the
epplication submitted by a special franchise owner pursuant to section 197-2.8 of this
Part demonstrates the existence of economic obsolescence as defined in Subpart 197-1
of this Part. The allowanece shall be expressed as a factor.

{b) Upon a demonstration that economic obsolescence exists, the State Board
shail determine the manner in which the allowance will be caleulated for the special
franchise; provided, however, that once the allowance has been inecluded in the final
assessment of a special franchise, the allowsance s~h;.11 be caleculated in the same
manner thereafter for that speeial franchise when the owner demonstrates that the

same obsolescence continues to exist.

Section 197-3.7 Valuation of intangible property. (a) In an assessing unit which has
completed.a revaluation or which is expected to complete a revaluation, the value of
the intangible property shall be the greater of:
(1) Five percent of the reproduction cost new less depreciation of the
tangible property as determined pursuant to Seection 197-3.2 of this
Subpart, or
(2) The capitalized excess earnings ettributable to the intangible
property in the assessing unit, as determinad pursuant to section 197-

3.8 of this Part.
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(b) In an assessing unit which has not completed a revaluation and which is not
expected to complete a revaluation, the value of the intangible base property and the
intangible subsequent property are determined as follows:

= (1) The value of the intangible base property equels five percent of the
value of ihe tangible base property.

(2) The value of the intangible subsequent property is the greatsr of:

{i} Tive percent of the reproduction cost new less depraciation of
the tangible subsequent property as determined pursuant to
saction 197-3.2 of this Subpart, or

(i) The «apitalized egcsss esrnings atiributable to tie intangible
subsequent property in the e.ssessing unit, as determined

. pursuar;t to section 197-3.8 of this Part.
Section 197-3.8 Excess Earmings Rule. ’

(a) The capitalized excess earnings shéll be determined as follows:

(1) Determine the rate base, the achieved rate of return and the markat
required rate of raturn, as defined in subdivision (e) of this section.

(2) Add one percent to the market required rats of return and subtract
the sum from the achieved rate of return.

{3) If the result is greater than zero, muitiply the result by the rate base
and eapitalize the product at 2 rate equal to the markat required rate
of return plus one pereent.

(b) The capitalized excess earnings attributable to the intangible property or
the intangible subsequent preperty in the ess‘essing. tnit shall be determined by

applieable, and the assessing unit alloeation factor.
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(@) The computations required by this section shall be based upon averages of
the data for the five fiscal years immediately preceding the date as of ‘which the
property is to be valued; provided, however, that where less than five years of data are
available, the computations shall be based upon the averages of the data that is
available within that period.

(8 The computations required by this section shell not apply to a water works
corporation with amnual operating revenues of less than $15,000 or to a cable
television company with less than 1,000 subscribers and an operating income for the
immediately preceding fiseal year of less than $100,000.

(e} When used in this section:

(1) Achieved rate of return means net utility operating income or net cable
- =

operating income divided by the rate base. .

(2) Amortization mesns that gradual extinguishment of an amount in an
account by distributing the amount over a fixed period, such as the life of the asset or
liability to which it epplies, or the period during which it is anticipatad the benefit will
‘be realized.

(3) Assessinc unit allocation factor means (i) in an assessing unit which has

completed a revaluation or is expected to complete a revaluation, the ratio that the
reproduction cost new less depreciation of the tangible property within the assessing
unit bears to the reproduction cost new less depreciation of ail of the tangible
property of the special franchise owner within New York State; or (ii} in an assessing
unit which has not completed a revaluestion and is not expected to complete a2
revaluation, the ratio that the reproduction cost new less depreciation of the tangible
subsequent property within the assessing unit bears to the reproduction cost new less
depreciation of all of the tangible property of the special franchise owner within New

York State.
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(4) Canita.l-structure means the sum of long term debt, preferred stoek,
common equity and deferred income taxes using year end book cast as of the close of
the calendar year for special franchise owners which report to the Publie Service
Commission or the Federel Energy Regulatory Commission, and as of the close of the
fiseal year for all other special franchise owners. For purposes of determining the
capital strueture of a special franchise owner which is a subsidiary of a parent
company, the ratio of debt to equity of the speecial franchise owner shall be the same

.8s the ratio of debt to equity approved for the special franchise cwner oy the
eppropriate regulatory agency in the most recent rzta case or, if there has been no
such rate case, the ratio of debt to equity of the pareat.

(5) Common equity means the amount of common stock pius premium on

common stock plus retained earnings less reacq_»'iiggé commen stock less common stock
expense plus any additional paid in capital associgted with common stoek, as reported
on the financial stai::ement submitted to the aporopriate regulatory agency or the State
Board.

(6) Debt discount means-the excess of the face value of the dabt securities
plus intersst aecﬁed at the date of the sale over the cash value of the considaration
received from their sale.

{7) Debt expense means ell expenses in connection with the issuance and initial
sale of evideness of debt, such as fees for drafting mortgages and trust deeds; fees and
taxes for issuing or recording evidences of debt; cost of engraving and printing bonds
end certificates of indebtedness; fegs paid trustses; specific costs of obtaining
governmental authority; fees for legal services; fees and commissions paid
underwrijters, brokers, and salesmen for marketing such evidences of debt; fees and

expenses of listing on exchangas; and other like costs.
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(8) Deferred income taxes means the amount of federal corporate income tax

liability not presently pavable resulting from the use of acecelerated depreciation and
amortization end investment tax eredits.

= (9) Embadded cost of debt means the snnualized interest on long term debt,

plus the snnual amortizetion of debt discount and debt expense, less the annual
amortization of a premium on long term debt, 2l divided by long term debt. For a
special franchise owner which is subsidiary of a parent company, the embedded cost of
debt shall be thé same as the embedded cost of debt approved for the special franchise
owner by the appropriate regulatorv ageney in the most recent rate casé or, if there
hes besn no such rate case, the embedded cost of debt of the parent.

(10) Embedded cost of oreferred stock means preferred stock dividends

annualized divided by preferred stock.

v B a

(11} Long term debt means the unpaid balance of notes, bonds and other
evidences of debt payable after one year from the date issued plus any unamortized
premium less unamortized debt discount and debt expense and any rescquired long
term debt.

(12) Market required rate of return means:

) for a special franchise owner other than a pipeline eorporation or a
cable television company, the sum of the following caleulations:

(a) lone term debt © ¥ embedded cost of debt
capital structure :

(b) preferred stock X embedded cost of
capital structure preferred stock
(@) common equity x rate of return on common equity

"capital structure
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(ii) for a pipeline corporation which is not subject to the jurisdietion of
the Federal Energy Regulatory Commission pursuant to the Natural
Gas Act (15 U.S.C. §5 717 et. seq.), the market required rate of
N return equals the yield, as published in Moody's, on AA utility bonds
as of the date of valuation.
(iii) for a cable televizion company, the market required rate of return
equals the yield, as published in Maody's, on A utility bonds as of athe
date of valuation.

(13) Preferred stock means the amount of the preferred stock plus any

unamortized premium on preferred stock less reacquired preferred stoek less preferrad
stoek expense, plus any additional paid in eapital associated with preferred stoek.

(14) Premium meens, as applied to seecurities issued or assumed by the special
franehise owner, the éxcess of the cash value of the consideration received from their
sale over the sum of their par (stated value of the stocks without par value) or face
value and interest or dividends accrued at the dafé of sale.

(15) Prepayments meens outlays for benefits or services which apply to or will
directly benefit future operations.

(16) Rate base means the value of a special fre.ncﬁise owner's investment on
which it is allowed to earn a return ineluding but not limited to the net original cost of
net utility plant or: net telephone plant as reported to the appropriats regulatory
ageney, working capital requirements, and construetion work in progress, exeept that
(i) in the case of a pipeline corporation which is not subject to the jurisdietion of the
Federsal Energy Reguldtory Commission pursuant te the Natural Gas aet (15 U.S.C. §§
717 et. saq.), rate bese mesns the reproduction cost new less depreciation of

improvements and personel property, the value of land, the value of rights of way and
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working capital, as published by the Federal Energy Regulatory Commission, and (ii) in
the case of a cable television company, rate base means the replacement cost new less
depreciation of improvements and personal property, the value of land and working
capital.

{(17) Rate of return on common equity means.the rate of return on common

equity most recently allowed by the appropriate regulatory ageney. If there has been
no such gliowanee within the last two calendar years, 2 rate of return on common
.equity is derived from the average of common equity rate of return from similar type

corporations.

(18) State alloeation factor means:
@) Fér an interstate companyv otner than a pipeline corporation, the
revenues within New York divided by the gross revenues.
(i) For an interstate pipeline corpo:atioh?fﬁe sum of:

{e) Barrels or MCFs Delivered in N’ew York X 25%
Total Barreis or MCFs Delivered

{b} Investment in New York ' < 45%
Totel Investment

{(c) Mileage in New York x 30%
Total Vileage R

(19) Workine capitsl means an allowance for expenditures required to conduct

business inc}.uding, but not limited to, material and supplies, and prepayments. The
working cepital component of rate base shall be computed as follows:

(i) Tor purposes of eleetric, gas, and steam, the Maintenance Expenses
are sdded to the Operation Expenses from which Purchased Electric
and Gas are subtracted to arrive at net operating expenses. One-
seventh (1/7) of the net operating expenses are then added to
Vaterials and Supplies, Gas Stored Underground, Liquified Natural

Gas and Prepayments.
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(i)

{iv)
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For purposes of water, the Maintenance Expenses ere added to the
Operation Expenses from which Purchases Water is subtracted
arriving at net operating expenses. One-seventh (1/7) of the net
aperating expenses is then added to Materials and Supplies and
Prepayments.

For purposes of telephone, seven percent (.07) of the Operating
Expenses less Depreciation is added to the Materials and Supplies and
Prepayments.

For purpeses of cable, five dollars per subseriber connection.

Section 137-3.9 Valuation of special franchise property.

(a) In an assessing unit which has completed a revaluation or which is expectad

to complete a revzluation, the value of the special franchise property equals the

reproduction cost new less depreciation of the tangible property plus the value of the

intengible property.

(b) In en assessing unit which has not completed a revaluation and which is not

- expected to complete & revaluation, the value of the base property and the velue of

the subsequent property are determined as follows:

6y

(2)

The velue of the base property equals the value of the tangible base
property plus the value of the intangible base property.

The value of the subsequent property equals the reproduction cost
new less depreciation of the tangible subsequent property olus the

value of the intangible subsasquent property.
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Section 197-3.18 Application of methodology and data.

() The methodology provided in this Subpart shall apply whether computing a

tentative or final specisl franchise assessment.

=~ (b} ‘The indices, unit prices, service lives, net salvage percentagss and other
data used to compute a tentative assessment shall be cbtained as provided in this
Subpart.

(e} If a special franchise owner or municipal corporation wishes to contest an
index, unit price, service life, net salvage percentages or other figure used in the
computation of the tentative specisl franchise assessment, it shall {ile & complaint as
provided in Subpart 197-4 of this Part. If it does so and establishes that a different

igure should have been used, that figure will be used to compute the {inal special
franchise assessment. Otherwise, the final special franchise assessment shall be

e Ba

computed using the data used to compute the tentative assessment.
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Subpart 197-¢4
Determination of Special Franchise Assessments

= (Statutory authority: Reel Property Tax Law, $5202, 600-620)

Sec.

197-4.1 Computation of tentative special franchise assessment
157~4.5 Determinetion of tentative special franchise assessment
1974.3~ Resecission of tentative special franchise assessmant
197-4.% Complaints

197-4.5 Heprings

197-4.6 Determination of {inal specizl franchise assessment

197-4.7  Rescission of final special frenchise ussessment

Section 197-4.1 Computation of tentative special franchise assessment.

{a) In an sssessing unit which has completed a revaluation, other than an
assessing unit deseribed in subdivisions (b) or (d) of this section, the tentative speei
franchise assessment sha.ll be computed as follows:

(1) The unequalized value of the special franchise property is determined
as follows:

(i) If only one market value survey was used to compute the
equalization rate that is to be applied, the unequalized value of
the special franchise property equals the value of the special
franchise property 25 of the survey valuation date.

(if) If two market value surveys were used to computs the

equalization rate to be applied, the unequalized value is



(2)

(3)
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determined by averaging the values of the propérty as of the
respective survey valuation dates in the same manner as is
provided in section 136-10.2(d) of Subpart 186-10 of Part 186 of
this Chapter for averaging the total market values of the
assessing unit as of those dates to compute its equalization
rate.

The egualized value of the special franchise property is determined

by multiplying the unequalized value of the special franchise property

by the finel state equalization rate for the latest final assessment

roll; provided, however, that if the final equealization rate for that

roll has not been established at the time the tentative special

franchise assessment is to be detefmined, the tentative equalization

rate for that roll shall be used in lieu thereof.

The tentative special franchise assessment equals the lesser of the

{ollowing:

()  The equelized value of the special franchise property; or

(ii} The value of the special franchise property as of the inventory

date.

(o) In an assessing unit which is expected to complete a revalustion, the -

tentative special franchise assessment shall be computed as follows:

1

The unequealized value of the special franchise property is determined
as follows:
(i) If only one market value survey was used to compute the

equalization rate that is to be applied, the unequalized value of
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the special franchise property equals the value of the special
franchise property as of the survey valuation date.
(i) If two market value surveys were used to compute the
= equalization rate to be applied, the unequalized value is
determined by aversging the values of the property as of the
respective survey valuaticn dates in the same menner &s is
provided in section 186-1G.2(d) of Subpart 186-10 of Part 188 of
this Chapter for averaging the totsl market values of the
gssessing unit -as of those dates to compute its‘ equalization
rate.
(2) The tentative special franchise assessment equals the lesser of the
following: }
(i) The unequalized value of the special franchise progerty; or
(ii) The value of the specizal franchise property as of the inventory
date.

() In an assessing unit which has not completad a revaluation and which is not
expected to complete a revaluation, the tentative special franchise assessment shall
be comt.:;uted as follows:

(1) The equalized value of the base property is determined by multiplying
the value thereof by the {inal state egqualization rate for the 1953
assessment roli.

{2) The unequalized value of the subsequent property is determined as

follows:
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If only one market value survey was used to compute the
equalization rate that is to be applied, the unequalized value of
the subsequent property equals the value of the subsequent
property as of the survey valuation date.

If two market vsalue surveys were used to compute the
equalization rate to be applied, the unequalized value is
determined by averaging the values of the subsequent property
as of the respective survey valuatién dates in the same menner
as is provided in section 186-10.2(d) of Subpart 186-10 of
Part 186 of this Chapter for averaging the total markst values
of the assessing unit as of those dates to compute its

equalization rate.

(3) The equalized value of the su!:;s;q;:ent property is determined by

multiplying the unequelized value thereof by the final state

equalization rate for the latest f{inal assessment roll; provided,

however, that if the final equalization rate for that roll has not been

established at the time the tentative special franchise assessment is

to be determined, the tentative equsalization rate for that 'ro]l shall

be used in leu thereof.

(4) The tentative special franchise assessment equals the equalized value

of the base property plus the equealized value of the subsegquent

property.

(d) In the village of Athens and all towns in Greene County, other than the

town of Ashland, special franchise assessments shall be determined in the manner

provided in section 197-5.3 of Subpart 197-3 of this Part.
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Section 197-4.2 Determination of tentative special franchise assessment.

(a) The figure computed in section 197-4.1 of this Subpart shall be determined
as the tentative speeial franchise assessment by resolution of the State Board;
provided, however, that if & resclution of the State Board delegates the power to
determine such tentative special franchise assessments to an officer or amplcvee of
the State Division, such officer or employee may determine the tentative special
franchise assessment pursuant to such resolution.

(b) A Notiece of Determination of Tentative Special Franchise Assessment shall
ba served upon the special franchise owner and the chief executive officer of the
municipality in which the speecial franchise property is located. Such Notice shell
include:

(1) a statement that the tentative speeial franchise assessment has been
determined;

(2) the tentative special franchise assessment;

(3) an identification of the assessment roll for which ths special
franchise assessment was established;

(2) | the time and plece that 2 hesaring will be held to hear any complaint
concerning such special franchise assassment;

(5) if the assessing unit for which the assessment is established is a town,
the amount of the special franchise assessment attributable to each
village therein;

(6) if the assessing unit is one which is expected to complete a
revaluation, a statement that the tentative assassment represents the

unequalized value of the  special franchise  property
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and that the final assessment will represent the equalized value of
the property.

{¢) 1f the special franchise owner is & partnership, association or eorporation,
serviee shall be made upon it by mailing or delivering a copy to its principal place of
business. If the special franchise owner is a person, service shall be made upon him by
mailing or delivering & copy to him at his place of business or last known plzee cf
residenece.

(@ - Such Notice shall be served at least thirty days before the date specified
for the hearing.

(e) An affidavit shall be executed and retained showing when, where, tc wiom
and to what address each Notice of Determinstion of Tentative Special Franchise

Assessment was served.

Section 197-4.3 Resecission of tentative special franchise assessment.

() The tentative special franchise assessment shall be reseinded if and only if:
{1) it is ascertained prior to the establishment of the final special
franchise assessment that procedures or data which were defective in
a significant respect were relied upon in the determination of the
tentative special franchise assessment and if a written eomplaint is
not filed by the assessing unit or special franchise owner as provided

by section 197-4.4 of this Subpart; or
(2) at the time that the tentative assessment was determined, the
| assessing unit had been expected to ecomplete a revaluation, but it is
no longer expected that the assessing unit will coinplete a

revaluation; or



(3) at the time that the tentative assessment was determined, the
assessing unit had not been expected to complete a revaluation, but it
is now expected that the assessing unit will complete a revaluation.

* (b) A new tentative special franchise assessment shall be simultaneously
determined, according to this Subpart and the correet procedures or data.

() The rescission and reestsblishment of a tentative special franchise
assessment pursuant to this section shall be done by resolution of thz Stats Board;
provided, however, that where & resolution of the State Board delegates the power to
rescind and reestablish such tentative special franchise assessments te an officer or
emplcyee of the State Division, such officer or employee mey rescind and resstabiish

the tentative special franchise asssssment pursuant to sueh resolution.

Section 197-4.2 Complsaints.

(a2} A special frenchise owner or the assessing unit in which the special
franchise is located may obtain administrative review v.cf the tentative special
franchise sssessment by serving a written complaint specifying its objections as
provided herein. ‘ .

(b) The complaint shall be served upon the State Board at least ten days before
the heering date. In addition, a copy of the complaint shall be served upon the adverse
party at least {ive days before the hearing dat=. At leest five days before the hesaring
date, a complainant shall file an affidavit with the State Board demonstrating
compliance with this section. A failure by a complainent to comply with the
provisions of this paragraph may only be waived if the adverse party consents in

writing thereto.
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4 Section 197-4.5 Hesrings; reporis.

(a) The State Board or its duly authorized representative shall meet at the
time and place specified in the Notice sent pursuant to section 608 of the RPTL and
) sectiovn 197-4.2 of this Part to hear complaints regarding the tentative speecisl
franchise assessments. A complainent need not attend the heering in order to have its
complaint considered.

(b) TUnless the State Board directs otherwise, an attorney of the Bureau of
Legal Services of the State Division shall be assigned by Counsel to the State Board to
serve as hearing officer and preside over the hearing. The hearing shall not constitute
an adjudicatory proceeding subject to article three of the State Administrative
Procedure Act, but the provisions of section 525(2) of the RPTL shall apply zs far as

practicable to the hearing. The hearing officer shall rule on all.proeedural matters

ROy

arising at the hearing.

(e) At least one representative of the Bureau of Industrial and Utility
Vealuation shall attend the hearing.

{@) The heearing officer may accept materials offered by a complainant at the
hearing end may permit a complainant or an adverse party to submit additional
materials until no later than ten days after the hearing. Upon good cause shown, the
Deputy Executive Director for Equalization of the State Division may‘ allow additional
time for the submission of additional materials and shall notify the complainant and
adverse party accordingly. All materials submitted after the hearing shall be
aceompanied by an affidavit of service upon the adverse party. The hearing oificer
shall forward any doecumentation relating to valuation submitted on or after the

hearing to the Bureau of Industrial and Utility Veluation of the State Division.



(e) Following the eonclusion of the hearing, the hearing officer shall prepare a
report for the State Board reviewing the procedural and legal issues presented in the
complaint or hearing and submit the report to Counsel to the State Board. The
Director of the Bureau of Industrial and Utility Valuation of the State Division shall
prepare a report to the State Board reviewing the valuvation issues presented in the
complaint or hearing and submit the report tc the Deputy Executive Director for

Equalization of the State Division.

Seation 157-4.6 Determination of final sp'eeial franchise assessment.

{a} If no written complaint has been filed as provided by seetion 197-4.4 of this
Subpart, the final specizal franchise assessment shail be established by resolution of the
Stete Board; provided, however, that if & resolution of the State Board delegzatas the
power to establish such final special franchise é;s:ssments to an officer or employee
of the State Division, such officer or employee may establish such final special
franchise assessment pursuant. to sueh resolution. The final special franchise
assessment shall be equal to the tentative special franchise assessment, except that:

(1) if at the time the tentative specisl franchisa assessment was
determined, the final equalization rate for the latest final assessment
roll had not been established, the final special franchise assessment
shall be recomputed using the {inal equalization rate for that roll;

(2)  if within 30 days after the last day provided by law faor tﬁe filing of
the {inal assessment roll, it shall be made to appesr that there has
been a change in the level of assessment of two percent or more, a
special equalization rate shall be established and the final special

franchise assessment shall be computad using the special equalization

rate;



(3) if the assessing unit had been expected to complete a revaluation,

and such a revaluation was completed, but there has not been a

change in the level of assessment of two percent or more, the final

= _special franchise assessment shall be recomputed using the latest
final equalization rate.

{b) If a written complaint has been filed as provided by section 197-4.4 of this
Subpert, the {inal special franchise assessment shall be determined by resolution of the
State Board after consideration of the reports prepared by the hearing officer and by
the Director of the Bureau of Industrial and Utility Valuation of the State Division
pursusnt to seetion 197-4.5 of this Subpart.

{e} A Certificate of Final Special Franchise Assessment shall be executed by
the Seeretary or Assistant Secretary of the State Board, setting forth such final
special franchise assessment, and filed with the assessors of the assessing unit for
which it was established. If the assessing unit is a town, the certificate shall also set
forth the amount of the speéial franchise assessment attributable to each village
therein.

(@) Upon filing fhe certificate, notice shall be sent to the special franchise
owne;', setting forth the amount of the final special franchise assessment and, if the
assessing unit is a town, the amount of the special franchise assessment attributable to
each village therein. Such notice shall be served-in the same manner as is provided for
the Notice of Determination of Tentative Special Franchise Assessment in section
197-4.2(c) of this Subpart. An affidavit shall be executed and retained showing when,

where, to whom and to what address each copv of the notice was served.
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Section 197-4.7 Reseission of final special franchise assessment.

If within 30 days after the last date provided by law for the filing of the final
assessment roll it shall be made to appear that there has been & change in the level of
assessment of two percent or moré and a special e_qualization rate had not been
established prior to the determination of the final assessment, a special equalization
rate shall be established, the final special franchise assessment shall be reseinded and
a new final special franchise assessment shall beA determined using the special
egualization rate. The rescission and reestablishment of 2 final special franchise
assessment pursuant to this secticn shail be done by resolution of the State Board;
provided, however, that where & resolution of the State Boerd delegates the power to
reseind and reestablish sueh fingl speecial f;anchise assessments to an officer or
employee of the State B}aavd, such officer or'employee m:'«,zy reseind and resstablish the

final special franchise assessment pursuarit to suech resolution.



Subpart 197-5
Miscellaneous Provisions

(Statutory authority: Real Property Tax Law, §§202, 607, 616, 520)

See.
187-5.1 Apportionment of special franchise assessments
197-5.2 Adjustment upon change of fisesl yeér

197-5.3 Determination of speecial franchise sssessments in certain assessing units in
Greene County

Section 197-5.1 Apportionment of special franchise assessments. (a) Sehool Distriets.
In a city or town the assassment of a special franchise located in more than one schoal
distriet shall be apportioned by the assessor or assessors'among each such school
distriet prior to the delivery of that portion of the assessment roll applying to such
distriet pursuant to section 1302 of the Real Property Tax Law; provided, however,
that if the final special franchise assessment is reeeived after the delivery of such
portion, the assessment shall. be apportioned by the assessor upon receipt, and notice
of the apportionment shall be thereupon furnished by the assessor to each such
distriet.

{5} Special distriets. In towns the assessment of each special franchise located
in one or more special distriets shall be apportioned by the assessor or‘assessor's among
each special distriet at the time of the completion and filing of the final sssessment
roll; orovided, however, that if the final special franchise assessment is received after
the completion and filing of the final assessment roll, the assessment shall be
apportioned by the assessor upon receipt, and notice of the apportionment shsll be

thereupon furnished by the assessor to each such distriet.
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() Notice of methods. No later than the date for the filing of the tentative
assessment roll, the sssessor or assessors shall provide the county director of real
property tax services with a written statement of the method or methods of

apportioning special franchise assessments.

Section 197-5.2 Adjustment upon chenge of fiscal year. Adjustments in special
franchise assessments as may be necessary in the event that the Iiscal vear of a city

or village has been changed under law shall be made after hearing.

Seetion 197-5.3 Determinetion of specigl franchise assessment in ceriain assessing
units in Greene County.

(2) Notwithstanding the provisions, of .suhdivision {a) of szetion 197-4.1 of
Subpart 137-4 of this Part, the tent_:ative assessment of each sgeeisl franchiss in the
village of Athens and in all towns in Greene County, other than the town of Ashland,
sha.li be computed in the manner set forth in subdiinon (b} of suth section, except
that the wvalue of base propefty shell be multiplied by the adjusted base year
equalization rate c}etermined in the manner provided in this seetion.

(b) Subject to the provisions of subdivision (e} of this section, the adjusted base
year equalization rate shall be the lesser of:

(1) the State equalization rate for the 195¢ assessment roll of the
assessing unit multiplied by two and adjusted to teke into account the
inerease in the level of assessment on the 1961 assessment roll of the
Village of Athens and the 1960 assessment roll of any town subject to

the provisions of this seetion; or
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(2) the State equalization rate for the 1953 assessment roll of the
assessing, adjusted to take into account such increase in the level of
assessment.

(¢) The base year equalization rate shall be adjusted for any:

(1) decresse in the level of assessmen£ of more than 5 percent on an
assessment roll; or

(2) for any such decrease in excess of an aggregate of 5 pereant on three

consecutive assessment rolis.



Sec.

197-6.1
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Subpart 197-6
Schedules

(Statutory authority: Real Property Tax Law, $5202, 500)

Schedule of service lives and net salvage percentages pertaining to Class &
and Class B utilities as defined by the Public Serviece Commission

Schadule of service lives and net salvage percentages pertaining to Class C
and Class D utilities as defined by the Publie Service Commission

Schedule of sarvice lives and nat salvage percentages pertaining to cable
television companies



Seetion 197-6.1 Schedule of service Hves and net salvage percentages pertaining to

Class A and Class B utilities as defined by the Publie Service Commission.

Account

1480

F =it

312
333
33¢
353
356
357
358
362
354
385
366
387
368
369
359.1
369.2
371
373
373.1
373.2
396
387

ELECTRIC

All Electric Property

Boiler Plant Equipment

Station Equipment

Towers and Fixtures

Poles and Fixtures

Overhead Conductors & Deviees
Underground Conduit

Underground Conductors & Devices
Station Equipment

Poles, Towers & Fixtures

Overhead Conduetors & Devices
Underground Conduit

Underground Conduectors & Devices
Line Transformers

Services

Overhead Services

Underground Services

Installation on Customers Premises
Street Lighting

Street Lighting - Overhead

Street Lighting ~ Underground
Struectures and Improvement
Communication Equipment

Service
Life

50
32
35
25
35
40
60
40
49
30
" 35
49
35
35
30
35
23
25
22
25
45
15

Net Salvage

Percentage

0
0
0
(5)
(10)
10
0
10

0
(20)
12
(3)
5
5
(35)
(25)
(25)
6

(15)

(3)

(3)
b
5



56~

GAS

Service Net Salvage
Account Life Percentage
290 All 3as Property 50 0
332 ~ Field Lines 45 0
33¢ Field M & R Station Equipment 25 0
353 Lines S0 0
363 Transmission Strueture & Improvements 45 (7
357 Mains 50 0
389 M & R Station Equipment 30 0
373 Distrinution Strueture & Improvement 45 0
375 Mains 50 0
377 . Compressor Station Equipment 35 0
378 M & R Station Equipment 30 0
389 Serviees 50 (30)
385 Industrial M & R Station Equipment 30 0
387 Other Equipment 390 0
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STEAM
Service Net Salvage
Life Percentare
Mains 50 g
Services 50 0
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WATER

Service Net Salvage
Account Life Percentage
314 = Wells & Equipment 40 0
321 Pumping Struetbres & Improvements 45 0
325 Fleetrie Pumping Equipment 30 0
328 Other Pumping Eguipment 35 ]
343 Transmission and Disiribution Mains 50 0
345 Services 50 0
3438 Hydrants 50 0

349 Other Trensmission and Distribution
. Plants 30 0



Aceount

221
231
232
241
242.1
242.2
242.3
242.4
243
224
790

TELEPHONE AND TELEGRAPH

Central Office Equipment
Station Apparatus
Station Connections
Pole Lines

Aerial Cable
Underground Cable
Buried Cable
Submarine Cable
Aerial Wire
Underground Conduit
All Telephone Accounts

-50-

Service

24
11
7
32
35
59

Net Salvage

Percentage

(2)
1
{19)
(43)
(5)
20
(3
(1)
(19
g
g



Account

153
332
367

PIPELINE

Service

Life
Line Pipe 50
Field Lines 35
Meins 30

Net Salvage

Percentags

QOO
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Section 197-6.2 Schedule of service lives and net salvage percentages pertaining to Class C
and Class D utilities as defined by the Publie Service Commission.

ELECTRIC
Service Net Salvage
Account Life Percentage
" 354.0 Overhead Lines 35 12
354.1 Poles, Towers & Fixtures 30 (20}
354.2 Overhead Conduetors & Devices 33 i2
354.3 Overhead Serviees 30 (25)
336.0 Underground Liner 40 5
356.1 Underground Conduit ‘ 50 16)]
356.2 Underground Conductors & Devices 40 5
356.3 Underground Services 35 (25)
358 Line Transformers 35

S
363 Street Lighting 25 (15)

oo Bo s
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GAS
Service Net Salvage
Account Life Percentage
363.0 -~ Transmission & Distribution Lines 30 0
353.1 Mains 30 0
50 (30)

363.3 Services



Account
321 “  Mains
323 Services

326 Fire Protection Plant
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WATER

Service
Life

50
ag -
30

Net Salvage
Percentage

g
0
0



TELEPHONE AND TELEGRAPH

Serviee Net Salvage
Account Life Percentage
032 ~ Station Wiring 7 19
043 Poles, Conduit, Cable & Wire 30 ]
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Section 197-6.3 Schedule of service lives and net salvage percentages pertaining to cable

television companies.

Service Net Salvage
Aegccount Life Percentace
Cable on Owned Poles 21 0
Cable on Lessed Poles 15 ¢
Cable in Owned Conduit 21 lij
Cable in Leased Conduit 15 0
Buried Cable 15 0

" These amendments siuall take effect immediately upon filing with the Secretary
of State. .

i B
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Memoerandum

STATZ OF NEw Yorx
STATE Boarp or
EQUALIZATION AND ASSESSMENT

September 8, 1983

TO: State Board of Equalizaticn and Assessment
FROM Joseph K. Gerberg and Steven Stark-Riemer, Hearing Officers

SUBJECT: Proposed Rules on Special Franchise Assessments and Advisory Appraisa:ls

At your meeting of April 6, 1983, you approved the proposal of rules governing
Special Franchise Assessments (9 NYCRR 197)~and an amendment to the rules
concerning Advisory Appraisals (3 NYCRR 185). Notice of the Proposed Ageney
Action was published in the New York State Register on April 27 » 1983. Although not
required by law, hearings concerning the proposed rules were held at five locations
throughout the State:

Batavia -  June 2, 1983
Syracuse - June 3, 1983
Garden City - June 8, 1983
Newburgh - June 9, 1983 -
Albany - dJune 16, 1983
The hearings varied widely in participation. The Batavia hearing was attended
by twenty-six persons. Samuel Lomando, Assessor of the Town of Evans, Erie County,
and Alan S. Bader, Assessor of the Town of Sweden, Monroe County, each asked a
question concerning the proposed rules. The remainder of the guestions and comments

did not relate to the proposed rules.

The Syracuse hearing on June 3 was attended by seven persons, none of whom
had any questions or comments concerning the proposed rules,
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The Garden City hearing on June 8 was attended by twelve persons, three of
whom commented substantively upon the proposed rules:

Arthur W. Rosenblatt - Buckeys Pipe Line Company
John E. Green - National Fuel Gas Cerporation
Charles H. King - Nassau County Department of Assessment

The presentations of Messrs. Rosenblatt and Green were supplemented with
written statements. Additionally, a written transeript of the hearing was provided by
the National Fuel Gas representatives.

The Newburzh hearing was atteaded by thirteen persons. Only R. Warren
Frisina, Westchester County Director of Real Property Tax Services commernted upon
the proposed rules,. No written statement waus submitted.

The Albany hearing on June 1€ generated the most perticipation by far. Of the
twenty-four persons who attended, statements ware made by the follawing:

Irwin Litmen - New York Teiephone Company
John Goodman )
and James Patterson - National Fuel Gas Corporation

Franklin J. Sehwarzer - Town of Cazenovia

John H. Dieckelman - Niagara Mohawk Power Corporation
F. Peter OQHara - Brooklyn Union Gas Carporation
(reading a statement ,

of Fred Gentile)

Frederick J. Hunziker, Jr. - Energy Association of New York Stats;
: . New York Gas Groups
and ConSblidated Edison;
Alen K. Jamison - New York State Eleetric and Gas Corporation
Samuel H. Browne - Rochester Gas and Eleetrie Corporation

William K. Block
and John P. MaecArthur - City of New York
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Each of the parties provided written comments during or after the hearing.

In addition to the written statements submitted by the participants at the:
hearing, written statements were submitted by:

A. E, Withers - Rochester Telephone Company;

Highland Telephone Company; .
and Sylvan Lake Telephone Company

Abe Seldin - New York State Assocization

of County Directors of

Regl Property Tax Services
William J. Dibble, Il - Niagara Mohawk Power Corporation
Jdohn F. Havemeyer, III- Town of Cazenovia

Michael F, Zihal

Long IslandWater Corporation

George Rodgers Centinental Telephone Company

Michael Whitetman

20 cities, towns and villages
in Westehester County

Marvin S. Fink - Village of Searsdale
Henry J. Smith - City of Mount Vernon;
and Towns of Esstechester,
Mamaroneck, Mount Pleasant
and Scarsdale
doshua N. Koenig - New York State Cable Television Association

An index to all the eomments is attached.

The comments tended to present one of two points of view: that of the special
franchise owners or that of the municipalities. The comments of the special franchise
owners, although varied in tenor and presentation, were quite similar in substance.
The same was true, to a lesser extent, of the municipelities. A report which
attempted to summarize each statement received would be extremely cumbersome
and highly repetitive, and could not do justice to the manv excellent arguments
received. Furthermore, we understand that the participants in the hearings will have
the opportunity to review this report and to address the Board directly. Acting on the
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premise that our responsibility is to identify for the Board the issues raised by the
proposed rules and to present the arguments that pertain to those issues, we have
stiuctured this report so as to present in consolidated form the besic positions of each
side.

We have summarized each position where possible, but where en ergument has
been developed in the record at great length, the essence of the argument has been
indented beneath a general description of the position. Citations to the record foliow
each point to facilitate reference to the respective sources if desired.
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A. PROPOSED RULES

Speeial franchise property would be valued pursuant to proposed Subpart 197-3 in
essentiaily the following manner:

1) Reproduction eost will be ealeulated by trending original cost
fo ewrrent levels. Where reproduction cost cannct be chtained,
replacement cost will be calculated using & wunit price
methodology.

2) An allowance will be caleulated for physical depreciation using

=

the service lives and salvage values set forth in Subpart 197-6.

3) An allowance will be made for "funetiona! obsolescence”" where
the property no longer serves the purpose for which it was
designed.

4) The value of the "intangible" property, the right to operate in
the public way, will be—ealeulated and included in the
assessmeni. This figure will be equel to 5% of the value of the
"tangible," or physical, property, uniess there are earnings more
than one percent greater than those authorized by the Publie
Service Commissicn (PSC), in which case the excess earnings
will be capitalized and, where greater than the 5% minimum,
would be substituted as the intangible property value.

The State Board would make advisory appraisals of taxable public utility
property which is not in the publie way in the same manner pursuant to proposed
section 197-3.5({c).

The proposed rules also set forth definitions of the terms used therein (Subpart
197-1), provisions relating to reports to be filed by special franchise owners and
municipalities (Subpart 197-2) procedures to be followed in establishing . special
franchise assessments (Subpart 197-4) and miscellaneous provisions (Subpart 197-3).
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B. POSITION OF SPECIAL FRANCHISE OWNERS

" The arguments of the special franchise owners were quite consistent. Indeed,
when asked at the Albeny hearing to emphasize their differences, all were silent. The
besie argument follows.

1. Three aporoaches to value must be considered

The first part of the argument is that the SBEA must recognize that there are
three approaches to value, net just the cost approach.

When assessing special franchise property under RPTL, §806, the
SBEA must determine the value of the property. There are three
recognized methods for arriving at full value: the market, income and cost
approaches. In order to velidly estimate the value of any property, all
three indicators must be considered to determine (1) which method or
methods are applicable to the particular property and, (2) where multiple
methods are chosen, which method deseryes greater weight. While it may
not be possible to value the property by all three approeches, none should
be automatically excluded.

The market epproach ralies upon the sales of comparable properties
between willing buyers and sellers. While this method is uniformly rejected
for valuing special franchise property due to the lack of erms length sales,
a stock and debt indicator has been developed as a substitute method for
companies which have their securities actively traded on an open market.
Under this approach, the value of the assets of the company are obtained
by valuing its liabilities. The use or non-use of this approaeh is predicated
on the appraiser's judgment. . S

The income indieatar is eppropriate for valuing all income-producing
property. By anticipating the retwn received on the investment, this
method estimates how much the investor should be willing to pay for the
property. Assuming a constant future income, eapitalizing this stream
results in an indicator of present value,

The cost method is the current cost to reproduce the existing
property less allowances for all forms of depreciation, i.e. physieal,
funetional and economie. It is an approach of the last resort where an open
market does not exist for the particular property because of its status as
"speeialty,” or where an income stream is not determinable.

The State Boerd's reliance on the cost approach, to the exclusion of
all others, is erroneous. First, the recent Brooklvn Union Gas decision held
that cepitalization of income is an appropriate method of valuing special
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franchise property. Second, special franchise property is not specialty
property so unique as to require valuation by the cost method alone. Third,
though valid comparable sales of special franchise property are
nonexistent, the stock and debt approach is applicable to those companies
listed on open stock exchanges. Fourth, since speeial franchise property is
meome—producm.,_, and that stream is constant by reasonn of governmental
regulation, the income approach may be used.

The citations for the above discussion are: Green, mde*{ #1, pp. 14-15, 25;
Goodman, index #3b, pp. 7-10; id., index # 3c, p. 18; Patterson, mdex #4a, pp. 2-3;
Jamison, 1ndez £6, p. 3; Wlthers, index #9, p. 2; Zihal, index :‘—‘15 p. 1; Litman, index

#16a, pp. 2-3; id., index # 16b, pp. 2-3; Rodcrers, index #18, p. 2.

2.

The income anproach is the most reliable .

The special franchise owners further argued that the income approach is not
merely another indicator of value to be considered, but is the most reliable indicator
of the value of the property which generates an income and should be given primary, if -

not exelusive, consideration.

Once the property has been valued using each of the relevant
indicators, many appraisers assign weights to each to arrive at a
numerically weighted average which best represents their judgment of
value. Others believe relative weight cannot be quantified and reach a
final value based upon the method believed to he most reliable, tempered
by the other indicators.

In the context of the valuation of public utility property for ad
valorem tax purposes, the cost method is frequently ill-favored due to the
extensive amount of economic obsoleseence existing in such property. The
market epproach is not applicable due to lack of sales, and its surrogate,
the stock and debt approach, suffers from the difficulty in allocating the
stock and debt value to the property and the wide fluetuations in value
inherent in temporary aberrations in the stoek market. :

The income method, on the other hand, represents what & potential
purchaser would pay for income-producing property and is therefore the
real measwre of value. It is especially applicable to special franchise
property for the following reasons: (1) since special franchise property is
permanently regulated, its earnings are limited to its rate of return znd,
more importantly, this inecome stream is constant; (2) due to governmental
regulation, there is extensive and reliable data available; (3) the income
approach can serve to identify functional and economic obsolescence not
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readily apparent otherwise; and (4) this method brings into focus the
difference between reproduction cost and replacement cost, viz, utility
systems, if built today, would employ new and improved technolegy,
materials, tools and  instellation eificiencies. Therefore, the income
spprosch should be used as the primary indicator of value of speciel
franchise property.

The references for the above discussion are: Goodman, index #3b, pp. 33-34; id.,
index #2c, pp. 35~36; Patterson, index #4a, p. 3; Jamison, index #6, pp. 3-2; Hunziker,
index #7Tt, p. 1; Dieckelmen, index #13, p. 2; Zihal, index %135, p. 4; Litman, index
#18a, pp. 2-3; id., index #16b, p. 9; Rodgers, index #18, p. 2. )

. The SBEA cost methodology is incorrect

The SBEA cost approach &s embodied in the proposed rules was criticized es
eontrery to proper cost methodology for two peimary ressonss "trending," the
appiication of indiees to original ccst dollers to arrive at a theoretical current
reproduction cost, and the allowances used to adjust the current reproduction cost for
carfain factors.

g8. Trending

The Handy-Whitman indices are prescribed for all trending purposes exeept for
certain telephone and telegraph property. Regarding these properties, a composite
index would be used based upon data filed by New York Telephone in conneetion with
their rate cases, and updated by the SBEA using the Handy-Whitman telephone index.
Rochester Telephone, New York Telephone, and Continental Telephone questioned
whether this composite index was the "telephone index" defined in Subpart 197-1 and
noted their lack of input into the development of this index (Withers, index £9, pp. 2-3;
Litman, index #16b, appendix, po. iii-ix; Rodgers, index #18, Ex. B, pp. 2-3).

Oil pipelines would not be valued according to the reproduction cost aporoach,
since no Handy-Whitman Index is prepared for such property. Instead, a unit price
methodology would be used to compute replacement, rather than reproduction cost.
However, Buckeve Pipeline urged the SBEA to use an index that has been prepared by
the Oil Pipeline Valuation Section of the Federal Energy Regulatory Commission's
Bureau c;f Accounts since 1934, namely, Annual Pipeline Valuations (Rosenblatt, index
#1,p. 4)

More generally, however, the use of the indiees was criticized on the grounds
that the instructions which come with the Handy-Whitman Index state that if used for
valuation purpeses, allowance must be made for all forms of depreciation and
obsclescence (Green, index £2a, po. 3-3; id., index #2b, po. L1, 13-16; Goodman, index
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#3b, pp. 8~25; Hunziker, index #7a, p. 3; Dibble, index #12, pp. 1-2). This brings us to
the second objection to the proposed cost methodology.

b. Allowances

The special franchise owners argued that it is necessary when using the
reproduction cost approach to adjust the trended original eost for esch of th
following factors: construction inefficiencies; physieal deterioration; functional
cbsolescence; and economic obsclescence. They sharply eriticized the SBEA
methodology for failing to adegusately provide such allowances.

While reproduction cost is defined in the proposed rules as the
estimated cost of reconstructing existing property using materials and
methods employed in the original construction, the proposed rules fail to
consider that mueh of the property would never be reproduced in its
present form, since it is technologically, functionally, and economically
cbsolete,

(Gentile, index #5a8, p. 2; Jamison, index #8, ppr1-2; Hunziker, index #7b, p. 2;
Withers, index #9, p. 2; Dibble, index #12, p. 2; Zihal, index £15, p. 2; Litman, index
#16a, p. 3; Rodgers, index £18, pp. 3-4)

Reproduction cost new assumes the most efficient construction of
property in a single impulse rather than the actual practice of small
increments of construction over time. This piecemeal placement of plant
leads to an excessive labor cost in the original cest which, when trended,
results in an excessive repraduction ‘cost. "The SBEA's failure to adjust its
trended costs for piecemesl construetion is a serious deficieney in its
valuation methodology.

(Green, index #2b, p. li; Goodman, index #3b, p. 26; Gentile, index #5a, p. 3;
Hunziker, index #7a, p. 4; id., index #7b, p. 2 Withers, index #9, p. 2; Dibble, index
#12, p. 2; Diekelman, index #13, p. 2; Zihal, index #15, pp. 3~-3; Litman, index #16a,
pp. 1, 3); id., index #16b, pp. 2, 11-12; Browne, index £17, PP. 2-3; Rodgers, index £18,
PP. 57

The proposed rules recognize the existence of physical deterioration
of the property. However, its method for caleulating this depreciation is
inadequate. First, rather than the straight line depreciation offered, an
accelerated depreciation method, such as the Iowa State Curve, should be
used since it would more aceurately measure the greater deterioration of
the property in its earlier life and the lesser amount later on.

(Rosenblatt, index #1, p. 5; Jamison, index £6, p. 4)
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Furthermore, the limitation of depreciation to 80% is arbitrary and without
basis in appraisal theory.

(Green, index #2a, p. 9; id., index #2%, pp. 23-24; Patterson, index #ia, pp. 13-14;
Jamison, index #6, p. 4; Hunziker, index #7a, p. 5; id., index #7b, p. 2; Withers, index
#9, p. 6; Dibble, index #12, p. 3 Zinel, index #15, p. 3; Ex. B, p- % Litman, index
#16b, appendix, p. ix; Rodgers, index #18, pp. 5-6) '

It is espeeially unfair in thst long after the property has been depreciatad
as fully as the proposed rules will allow, under the trending methodology, it
will continue to appreciate.

(Jamison, index #4, p. 5; Dibble, index #12, o. 3; Zihal, index #18, Ex. B, p. 2; Rodgers,
index #18, Ex. B, p. 3)

Insteed, the termination of deprecietion should be followed by a similar
termination of appreciation. In addition, the proposed service lives and net
salvage percentages should be repleced with individual schedules ger
company based upon those recognized and allowed by the Public Servies
Commission.

(Jamisen, index #6, pp. 453 withers, index #8, p. 3; Dibble, index #12, p. 6; Litman,
index £16b, appendix, p. X; Rodgers, index #18, Ex. B, po. 3-4)

As with physical deterioration, the SBEA has recognized the need to
allow far functional obsolescence. However, the allowance provided is
restrieted to the impeairment of operating cepacity or efficiency and to
overadequacy. Not recognized is that form of funetional ébsolescence
which arises from technical improvements in property which have
significantly reduced the cost and increased the operating efficiency of
that property. Various forms of property installed meny years ago would
never be replaced today with the same produet. Plastie pipe would now be
installed where iron or steel pipe had been installed and aluminum wire
would be installed where copper wire had been installed. Indeed, it would
be illegal to install iron pipe today. However, the proposed rules ignore
this substitution of materials. Furthermore, for the allowanee the SBEA
does propose, it fails to provide any guidance as to what inform ation will
be required to trigger its application and how this factor will be computed.

(Rosenblatt, index #1, pp. 1-2, 5; Green, index £2b, po. 14, 18-19; Goodman, index #3b,
p. 27; Patterson, index #4a, pp. 14-17; Gentile, index #58&, . 3 Jamison, index #8, p.
§; Hunziker, index #7a, p. 5 id., index #7b, D. 9: Dibble, index %12, pp. l-¢;
_Dieckelman, index 13, pp. 1-2; Zihal, index £15, EX. B, pp. 2-3; Litman, index £16b.
p. 11, sppendix, p. i; Browne, index £17, p. 2; Rodgars, index #13, Ex. B, pp. 1-8;
Koenig, index #22, p. 13)
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; Finally, the proposed rules ignore the faet that governmental
regulation restricts the ability of utility property to earn income resulting
in diminished velue due to economic obsolescence. The SBEA's cost
approach can only represent fair market value if the company is achieving
the rate of return on investment allowed by the appropriate regulatcry
authority. An economic obsclescence factor would recognize the reduction
in velue inherent in a regulated environment where the achieved rate of
return is consistently less than the allowed rate of return.

(Rosenblatt, index #1, pp. 1-3, 5-6; Green, index £2b, pp. 8-10, 12-13, 20-21; Goodman,
index #3b, pp. 27-28; Patterson, index #4a, p. 17; Gentile, index £5a, p. 3; Hunziker,
index #7a, p. 4; Withers, index #9, p. 3; Dibble, index £12, p. 2; Zihal, index £15, pp. 3,
9; Litman, index #16a, p. 3; id., index #16b, p. 11; Browne, index #17, pp. 2-3;
Rodgers, index #18, pp. 6-T; Koenig, index £22, pp. 12-13)

The speéial franchise owners further argued that the SBEA itself has admitted
that these allowances are proper and has made such allowaneces wher performing
advisory appraisals. e

In 1977, the SBEA admitted in a memorandum to the Department of
Audit and Control and in a Reguest for Proposal that it needed to make the
above mentioned asllowanees in order to arrive at reproduction cost. It
contracted with Ameriean Appraisal to provide it with a methodology for
doing so. After American Appraisal completed its report, the SBEA made
some, but not all, of the allowances in performing advisory eppraisals. It
stil declined to make any of the allowances for special franchise
assessments. The SBEA now acknowledges the inconsisteney but proposes
to resolve it by reverting to the incorrect methodology for both types of
property. It should retain the present methodology for advisory appraisals,
expand it by incorporating all of the allowanees, and extend it to special
franchise assessments.

(Rosenblatt, index #1, Ex. A; Goodman, index #3b, p. 29; id., index #3c, p. 33;

Patterson, index #4a, pp. 5-10, 17; Jamison, index %8, pp. 5-8; Withers, index £9, op.
2, &; Zihal, index #15, exhibit A, pp. 2-3, 5, Rodgers, index ¥ 18, exhibit A, pp. 4-3)

4, Intgngible Property

The proposed rules divide special franchise property into two components —
tangible and intangible — and provide separate definitions and a seperate valuation
methodology for each. The special franchise owners maintained that the statute
recognizes no such dichotomy and insisted that the SBEA has no right to assess
intangible property.
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As to the valuation methodology for the intangible property, under the proposad
rules, the minimum value of the intangible property would be 5% of the value of the
tangible property. However, when the company echieves a rate of retun at least 1%
higher than the so-called market required return, the resulting excess earnings would
then be capitalized and, where greater than the 5% minimum, would be substituted as
the intangible property value. .

The five percent minimum was widely eriticized ss arbitrary and completely
ung;:lstified. The veluation methodclogy was attacked on numerous other grounds as
well.

The excess eernings methodclogy is completely erreneous, For
example, the proposed definition of "capitel structure” includes datfarred
income taxes, which is contrary te the generally accepted definition. Any
advantage geined by a company by delaying the peyment of its inecome
taxes is reflected at every step of the gppraisal process: If used to
purchase new plant, it appeers as inereesed cost; if vsed to maximize eash
flow and minimize tax copsequences, it is reflected in the amount of debt
or debt rating, or stoek priee. Thus, to-create an additional item as
proposad is simply doublecounting.

""" Also with respeet to cspital structure, the proposed definition
. pravides that anytime the equity portion exceeds 70%, the excess portion
will be transferred to the debt portion, and that a AAA utility bond rating
will be used to value that debt. This is wrong for two ressons: first, the
appraisal of the company must be based upon its actual capital structure,
not an imaginary one. Additionally, valuztion by AAA rated bonds is
totally insppropriate. Mo utility has AAA rated debt; most are struggling
to hold an A rating while some are down to BBB. The use of an AAA rating
substantially understates the cost of the debt and results in an understated
capitalization rate. This oversiates the earnings achieved by the company.
1t would result in overvaluation of any intangible property and would also
lead to overvaluation if used to estimate economic absoleseence or in ean
income apgroach.

The propesed rules assume that the right to operate the tangible
property always hes & positive value. In faet, with the right to serve comes
an obligation to serve whether economically feasible aor not. The results in
a negative franchise value which should be recognized in the proposad
rules. ‘

The proposed rules also create & double standard. If an execess
earnings formulais inaluded then an intangible value should be sdjusted
downward if the compeny fails to achieve its allowed rate of return. The
proposed rules fail to so provide. Furthermorse, it is equally eporopriate o
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- apply this business and commereial indicator to the valuation of the
tangible property, for the excess earnings concept is simply one side of the
income "eoin”, the other side being economic obsolescence.

Finally, adding & separate value for the right to operate may involve
double taxation. Franehise fees are regularly paid by eompsanies to local
governments for the same right that the SBEA proposes to value and add to
the assessment against which these same local governments will levy their
taxes. Although RPTL, §626 authorizes the crediting of these fees against
taxes paid, some governments force companies to contractually waive the
deduction and these waivers have been upheld in the courts.

The references for the above discussion are: Rosenblatt, index #1, pp. 1-3, 5-6;
Green, index #2b, pp. 8-11, 21-22; Goodman, index #3b, pp. 15-18; id., index #3e, pp.
26-27; Patterson, index #4a, pp. 10-11, 14-15; Gentile, index #5&, pp. 2-3; Jamison,
index #8, p. 8; Hunziker, index #7a, p. 5; id., index #7b; Dibble, index #12, pp. 2, 4-5;
Zihal, index #15, Ex. B-pp. 1, 3-4; Litman, index #16a, pp. 3-4; 16b, pp. 12, appendix,
pp. i~ii; Browne, index #17, p. 2; Rodgers, index #18, Ex. B, pp. 1-2, 8-8; Koenig,
index #22, pp. 4, 6, 15-18.

5. Unit v. Summation approaches

Where property consists of many segments it may theoretically be valued either
by valuing each segment separately, the "summation" approach, or by valuing the
entire property as a single entity, the "unit" approach. The special franchise owners
maintained that the unit approach should be followed when assessing special franchise
property.

The summation approgch is inappropriate for the valuation of public
utility property because it does not consider the contribution of each
component to the value of the integrated whole. The value of the entire
system may not equal the sum of the values of its components. The unit
approach dces reflect the value of the integrated system and should be
used. The use of the unit approach requires the value of the unit to be
alloeated to the tax district in which it is located, as well as to special
franchise and private property. This can be done by applying allocation
factors which reflect the contribution of each component to the unit. For
utility property, original cost less depreciation is the most "logieal
alloeation factor since it reflects the income generating capacity of the
property.

(Goodman, index #3b, pp. 21-25 and 36, id., index #3e, pp. 11-13 and 324-35; Green,
index #2b, p. 22. '
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6. Renports

" The utilities also raised numerous complaints about non-valuastion issues. One
such issue concerns the reports that would be required by Subpart 197-2 of the
proposed rules. The reports were challenged on several grounds.

The rules would require companies to provide information concerning
its ofi-street property, central office equipment, station equipment and
leased property, all of which is unrelated to its special frenchise property.
The State Bosrd is overreaching its autherity by requiring this information.
If the State Board saeks this information for advisory appraisal purposes, it
may only reguest it when & municipality has sought such an appraisal.

(Litman, index #16a, p. 4 end index £16b, appendix pp. iv-vi; Withers, index #8, p. 3,
Gentile, index #3a, p. 4)

The deedline of March 31 for the filing of regulatory reports is
inappropriate because the report may not have been filed with the
regulatory agency by that date. Some-<peports are not due until after
Mareh 31 and extensions are often granted by the regulatory ageney. It
would be more appropriata to require the reports to be filed on or after the
filing with the regulatery agency.

(Litman, index £16b, appendix, p. vii; Rosenblatt, index #1, p. 3; Patterson, index #4a,
p. 12) o

The requests for vintaged original cost of telephone massed property .
would be diffieult, if not impossible to provide. The information has never
been meinteained in the form required by the State Board and the pertinent
records no longer exist. Furthermaore, the State Board has been essessing
this property for deeades without this information. :

(Litmen, index £16a, p. 4 and index #16b, appendix e, p. {ii~vi; Withers, index 28, . 3)

The form provided by seetion 187-2.1(d)(1) for documenting the basis
for exceptions ta reported costs (EA 6-1) should be revised to provide 2
column for listing factors in addition to dollar amounts. There should also
be instructions regarding allowable exceptions.

(Famison, index #8, p. 2)

The terms used in section 197-2.1 such as "Strueturzl items,”
"Structures,” "Equipment,” "Plant" and "Cost Balanees" are not defined.

(Zihal, index £13, Ex. B, D. 2; Rodgers, index #18, Ex. B, p. 2; Litman, #16b, appendiy,
p- iv)
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= Section 197-2.2(2) refers to ™instruments,” which is not defined.
Section 187-2.2(b) is confusing as to the information required for "station
apparatus”,

(Rodgers, index #18, Ex. B, p. 2)
New York Telephone raised several additionsl complaints eoncerning the reports:

(I)  There is no justification for additional information for New York City
property, nor is a time period provided for such reports; (2) the rules
appear to require reports to be submitted on computer tape, but written or
printed form should alsa be acceptable; (3) quarterly filings of reports on
structural items is unreassonable; (4) the reports should be open to
inspection; (5) the enforecement procedures should be supplemented with
interim procedures prior to the commencement of an adjudieatory
proceeding; (6) penalties for failure to report should not be imposed
automatically, especially for failure to file data which had not been
required previously. —

(Litman, index #16b, appendix, pp. iii-ix)

Buckeye Pipeline complained that it does not maintain the information required
by section 187-2.3 broken down by tax distriet or by public or private right of way
because FERC does not reguire it to do so. It urged that the section be revised to
allow es)timates of gross additions, surviving dollars and retirements (Rosenblatt, index
#1, p. 3)

The Cable Television Association's eomments concerned section 187-2.6, which
relates to the reports from ecable television companies.

Section 187-2.6(b) provides an exemption from the reporting
requirement for cable companies with fewer than 1,000 subseribers and
fewer than $100,000 in annual operating income. This exemption standard
is defective for a number of ressons. First, the Executive Law exempts
from regulation any cable company with fewer than 1,000 subscribers,
regardless of income. Second, a ceble company with 1,000 subscribers
would be expected to generate $276,000 annuel gross revenue. Third, the
exemption fails to distinguish cable service revenues from non-csble
revenues. Finally, there should be no deadline for applying for this
exemption, but if there must be one, it should relate to the calendar vear,
rather than the fiseal year.

(Koenig, index #22, pp. 8-9)



MEMORANDUM

To: State Board of Equalization
and Assessment

Page 15

September 8, 1983

The Cable Television Association also complzained that:

* (1) The financial information sought is unrelated to special franchise
assessment, and some of the information is not reported to any other
agenay; (2) it is not consistent to require cable systems with fewer than 30
subscribers to report while excluding Master Antenna television systems
whieh use the public way for their wires from reporting; (3) the forms
should treat cable criteria as consistently as possible; and (4) there should
also be a single filing date for the reports, rather than muitiple dates.

(Koenig, index #22, pp. 7, 9-11).

7.  Procedures

Numerous objections were made to the procedures that the State Board would
follow when establishing special franchise assassments:
There may have been improper delegation of the State Boerds
responsibility to make final assessments and appears to be a lack of

complete due process in the protest review meéchanies.
{Centile, index £38, p. 4)

Section 197-4.3, which provides for rescission of tentative special
franchise assessments, efroneéously provides for reseission where a
complaint has not been filed. Further, the SBEA should correct any error
whenever diseovered, whether or not a complaint hes been filed.

(Litman, index #16b, appendix, pp. ix-x.)

The provision should. also be expended to authorize reseission where the
tentative assessment had been calculated in anticipation of a revaluation
but the level of assessment following the revaluation is not what had been

anticipated.
(Dibble, index #12, p. 5)
 Sections 187-¢.6 and 187-4.7 provide that special equelization rates
shell be used "if it shall be made to appear” that there hes been a change in
level of assessment of 2% or more. It is not clear what the gquoted
language means or what authority there is to use 2% as the criterie.

(Zihal, index £13, Ex. B, p. 4 Rodgers, index £18, Ex. B, p. 9)
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Section 187-5.1(b) appesrs to presume that special franchise property
is always assessable in one or more speciel distriets. This is not so in
certain types of distriets, and so the provision should be modified.

(Dibble, index £12, pp. 5~5)

Section 197-5.1{c), which requires the sssessor to notify the County
Director of the method of apportionment of special franchise, is redundant
and unnecessary since the property must be assessed according to its
location and condition.

(id., p. 8)

The special frenchise owners should have the opportunity to review
and comment upon the reports of the hearing officer and the Director of
the Bureau of Industrial and Utility Valuation presented to the Deputy
Executive Director.

b ot Laa

(Litman, index £16b, appendix, p. ¥)

An SBEA officer or employee who receives reports and comments should
not be able {o make the determination of an assessment.

(i)

8. Definitions

Numerous comments were made relative to the definitions set forth in Subpart
197-1 of the proposed rules. One common eriticism was that the definition of special
franchise property should repeat the statutory definition verbatim. Another was that
the definition of "functional obsolescence" should be expanded and & definition for
"economic obsolescence" added in accordance with the srguments made relative to
allowances. "Capital structure® was criticized as noted under the discussion of
intangible property. Some definitions were criticized on technicat grounds and others
were said to be unclear.

The comments on the definitions are found in the following references:
Rosenblatt, index #1, pp. 1-3; Green, index %2a, pp. 3-4 and index #2b, pp. 8-13;
Patterson, index #4a, pp. 10-11; Jamison, index #6, p. 2; Dibble, index #12, pp. 1-2;
Zihal, index #15, Ex. B, p. 1; Litman, index £16b, appendix, pp. i-iii; Browne, index
#17, pp. 1-2; Rodgers, index #18, pp. 1-2; K oenig, index #22, pp. 5-6.

g. Environmental impact
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Brookiyn Union Ges maintained that the State Board is required to comply with
the State Environmental Quality Review Act before it may adopt these rules.

The overassessment that will result from the implementation of these
rules willlead to increased costs of gas to consumers. The marketing of
natural gas is price sensitive and so the competitive position of gas in the
merketplace will be impaired. This will lead to a decrease in the use of gas
and an inereass in the use of less environmentally preferred sources such as
oil and coal. This would in tirn adversely impaect the air quality, the use
ofnatural resources and the economy. The SBEA is therefare required to
conduet a review of the impact of these rules upon the environment
pursuant to the State Environmental Quality Review Act at the esrliest
possible time.

(Gentile, index #3a, po. 1, 8~4; id., index #3b, all)
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C. POSITION OF MUNICIPALITIES

The City of New York submitted an extensive commentary on the proposed rules
and several other munieipal representatives submitted comments relating specifically
to the valuation issues. Some other representatives expressly adopted the City's
Statement (Whiteman, index £19, P. 2; Fink, index #20, p. 1; Smith, index #21, p. 1)
The municipal position which em erges is set forth herein,

1. The Cost approach is proper

The municipalities maintained that reproduction eost is the only apprepriate
method for valuing special franchise property.

The cost approach is the only sound method availabie, aveiding as it
does thesevere problems of attribution, allocation and unevenness over
time associated with the cost and earnings based methodologies propounded
by the utilities. Bearing in mind that the responsibility of the SBEA is to
value property for tax purposes and not for. setting utility rates or
measuring rates of return on investments, values caleulatedaceording to
the income approach may very widely from year to year with profit
fluetuations. Profitability results more from external foress such as fuel
costs or managerial prowess than from changes in property values. From
the perspectives of tax equity and effective government, permitting
assessments to vary on the basis of these externalities would be unsound.

Speeifically, the case law of this State supports the following: (1)
special franchise property is specialty property which is best valued by the
reproduction cost less depreciation method; and (2) the separate valuation
of the intangible portion either by & eapitalization of earnings method or
an add-on of 5% of the value of the tangible property.

Cancerning the applicablilty of the income approach, the earnings to
be capitalized are not those from the business, but those directly
atiributable to the property. Accordingly, real property inecome is
expressed in terms of rentals. Sinece tangible special franchise property is
not generally rented, the income approach is inapplicable. To ecapitalize
corporate earnings is to value the business, not its real property.

The references for the sbove discussion are: Schwarzer, index #8b, pp. 23~25;
Seldin, index #10, p. 2; MacArthur, index %11, pp. 25-26, 28-29; Havemeyer, index #14,
PP- 2, 4; Whiteman, index #19, p. 2; Fink, index #20, p. 3; Smith, index #21, p. 2.



MEMORANDUM

To: State Board of Equalization
and Assessment

Page 20

September 8, 1983

9. The SBEA methadology allows too much denreciation

The municipal commentators did not agree with the SBEA's allowance for

physicel deterioration, argung that the serviee lives are too short and would allow
special franchise property to be depreciated too quickiy.

The proposed rules would measure depreciation by reserting to
accounting techniques whieh, while arguably relevant for Income tax
purposes and finaneiat statements, are wholly unrelated to the physical
condition of the property. This disparity is easily disclosed. The SBEA
offers & 50 year service life for a gas main. However; if the pipe is
wrapped and cathodically protected, it could have an glmost irfinite
physieel life. Furthermore, unprotected cast iron pipes over 75 yeers old
have been reported in good to éxcellent condition. Thus, to depreciate
property virtually to zero while it remeins in useful serviee does not
comport with reslity and should be rejected. Similarly eliminated should
be the notion thet property depreciates 20% im mediately upon instatlation.

(Sehwarzer, index %82, p. 1; Seldin, index £10, 5. 2-3; MacArthur, index #11, pp. 14-

16; Havemeyer, index #14, p. 3; Whiteman, index £1§, p. 3; Fink, index 220, p. 4
Smith, index #21, pp. 1-2)

3. ' The allowances demanded are ‘unjustified

The municipalities maintained that there is no support for the allowances
demanded by the special franchise owners.

The decision by the SBEA not to provide cost modifications for
construation inefficiencies is entirely sound. The coneept itself is
speculative and is more than offset by the ineressed cost of finaneing
unitary, rather than piecemesl, construction; end the cost of having this
system off<line until completion, viz, lack of revenue.

(Seldin, index #10, p. 3; MacArthur, index £11, p. 26; Havemeyer, index 714, 2.3}

The industry contends that funetional obsolescence automatiecally
arises upon the evailability of newer materials even where older property
performs just as well. At best, the determination of functional
obsolesaence, as so defined, can only be made by comparing the cost of tha
new technology with the inherent savings using the existing fZecilities. At
worst, their notion is & perversion of the term. However, the SBEA's
failure to provide any methodology whatsoever is a serious shortecoming.

(MacArthur, index $11, p. 28; Fink, index #20, p. 3)
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An allowance for economic obsolescence suffers from much of the

* same failings as the income approach, as both are based upon the earnings

of the company. Thus, if the SBEA were charged with veluing the

reguiated business of providing electricity or natural gas, then perhaps this
cost modifier should be allowed.

(Havemeyer, index %14, p- 4; but see, MacArthur, index £11, p. 28)

However, the RPTL requires the valuzation of resal property, not the
management skill of its owners. As with the income approach, an
economie obsolescence factor would result in different values for the same
kind of property, depending upon who owned it.

(Seldin, index #10, p. 2)

4., Unit v. Summation approach

«on Ba o

The municipalities disputed the propriety of the unit approach, asserting that the
summation approach must be used.

The unit approach is not recognized by the courts of New York State
end is not appropriate for valuing public utility property for ad valorem tax
purposes. New York is not a centrsl assessing state. The subject of
assessment is the property within the assessing unit. An average of the
entire system would not necessarily be representative of the property
within the assessing unit. The Tenneco pipeline, for example, runs through
solid rock, under highways, under rivers and over mountains, but in the
Town of Cazenovia, it runs onty through level farmland. In any event,
eliocation by original cost less depreciation has been discarded by the
courts because it has nothing to do with value.

(MacArthur, index #11, p. 27; Havemeyer, index #14, pp. 2-3)

5. tangible property

The municipalities maintained that the law clearly establishes that there is an
intangible value of special franchise property, that it is subject to assessment by the
State Board, and that the 5% floor on the intangible property is supported by law.
However, they found no support for the 1% threshold in the ecaleulation of excess
earnings (MacArthur, index #11, pp. 26 and 28).
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8. ‘Treatment of off-street property

The municipalities interpreted the proposed amendment to the SBEA's rules on
State advisory eppraisals to require the cast approach to be used to value all taxable
utility property iocated in the private way. That is, ordinary offiece buildings, gerages,
eta., as well as lines, pipes and mains would all be valued by the cost approach. They
urged that non-specialty off-street property be valued by the method approprizie ic

the particular property (MacArthur, index #11, pp. 1-2; Whiteman, index £18, p. 2).

The issue of intangible property in the context of ofi-street property provides a
split of opinion among the municipalities. On the one hand, it is suggested that there
is no basis for an intengible component in the value of off-street property since ac
right to oceupy the public way is involved (Whiteman, index #18, pp. 2-3). Hcwever,
the view was expressed that while occupation of the public way is not involved, lavirg
pipe or stringing telephone lines through or across private land does require obtaining
private rights of way and these essements can represent up to 9096 of the acquisition's
fee value. Accordingly, the argument continues, these rights of way should be valu:ai
by the market approach to either sales of rights of way in the same gecgraphicai area
if possible, or by sales of property since the companies do in fact own a significant
portion of the bundle of rights of ownership (Havemeyer, index §14, po. £-5).

T. - Proecedures

Several ecomments were made ’reg,arding the proéedures‘ to be followed under the
proposed rules.

The practice of valuing property as of the survey valuation date has
this year resulted in a four-and-one-half year lag from the taxable status
date. Property installed after 1978 is reverse trended but not depreciated,
which causes a very large disparity between actual and theoretical value.
If this lag is used, it should be limited to one or two years and data for the
last yesr should inelude the actual cost of new facilities.

(MacArthur, index #11, p. 12; Fink, index #20, p. 5

The procedure for assessing bese property where there has been no
revaluation is incorrect. The rules provide that the value of the 1933
propérty is its 1953 value, but RPTL, §606 and the Brooklyn Union Gas
decision require that the 1953 assessment be continuted as long es it does
not exceed the current replacement cost less depreciation of the surviving
tangible and intangible property.

(MaeArthur, index #11, pp. 2-3, 13 end 17; see also, Whiteman, index #19, p. 4)
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Section 197-4.4, which relates to complaints, is uneclear as to what
objections must be specified and the time periods are rather short.
Otherwise, its provisions are acceptable. Section 197-4.7 should be
amended by adding the phrase "and reestablishment™ to elarify that
rescission alone is not sufficient. T

.
; mar LTT . TR
(MaecArthur, index £11, p. 17)

8. Reports

With respect to the reports required by Subpart 187-2, it was argued that the
municipalities should be able to participate in the determination of cost modifiers and
that they should have access to the reports filed by the special franchise owners with
the State Board. It was also suggested that the reference to particulsr employees of
the Division may be improper delegation (MacArthur, index £11, p. 10~-11).

e 2o

9. Definitions

The City of New York provided an exhaustive eritique of the definitions set forth
in proposed Subpart 197-1. Many of the definitions, including the définition of
tangible, intangible and special franchise property, were criticized as inconsistent with

‘their statutory counterparts. Valuation terms, perticularly those relating to

Gepreciation, were critieized in zccordance with the City's position on the valuation
issues. Other definitions were eriticized as incomplete, unclear, or technically
inadequate. The industry’s position on the definitions was disputed as well (MacArthur,
index #11, pp. 2-10, 27).
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D. CONCLUSION

Your hesring officers hope that this report will assist the Board in making its
determination on the proposed rules.
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FRANCHISE ASSESSMENTS AND STATE ADVISORY APPRAISATLS.

Arthur W. Rosenblatt
¢/o Buckeye Pipeline Company

John E. Green
e/o National Fuel Gas Supply and Distribution Corporations

a. Prepared Statement
b.  Transeript of Remarks'at June 9 hearing

dohn C. Goodman
National Fuel Gas Supply and Distribution Corporations

a. Qualifications
b.  Prepared Statement .
e.  Transeript of Remarks at June 16 hearing

Jumes E. Patterson e
¢/o National Fuel Gas Supply and Distribution Corporaticns

a. Prepared Statement

b. Memorandum to Department of Audit and Control from SBEA, dated
August 4, 1377

c. Request for Proposal by SBEA _

d. Report to SBEA by American Appraisal Company

e.  SBEA Manual on utility valuation

f. NFG Briefs in litigation

Fred d. Gentile .
¢/o Brooklyn Union Gas Company

2.  Prepared Statement
b. Expanded Comments

Alan K. Jamison
e¢/o N.Y.S. Electric and Gas

Frederick J. Hunziker, Jr.
e/o Energy Association of N.Y.S. and New York Ges Group; Consolidated Edison
Company of New York

a. Position Paper of Energy Ass'n of N.Y.S. and N.Y. Gas Group
b. Letter to Robert L. Beebe for Consolidated Edison



8. Franklin J. Schwarzer
e/o Town of Cazenovia

a. Letter to Robert L. Beebe
b. Appraisal of Tennseo Property for Town of Cazenovia

9. A.E. Withers
e/o Rochester Telephone Company, Highland
Telephone Compeny, Sylvan Lake Telephone Compeny

10. Abe Selden
e/o N.Y.5. assceiation of County Dirsctors
f Resal Property Tax Services

il. dahn P. Macarthur
g/a City of New York

12. villiam J. Dibole, I
e/o Niagara Mohawk Power Corporaticn

13.  Jdolm H. Disckeiman
e/n Niagara Mohawk Power Corporation

14. Jeohn F. Havemeyer, I
/o Town of Cazenovia

15.  Michael F. Zihal
¢/o Long Island Water Carporation

16.  Irwin Litman , .
¢/o New Yark Telephone Company

a.  Prepered Statement
b. Expanded Comments

17.  Samuel H. Browne
e/o Rachester Gas and Electric Corparation

18.  George2 Rodgers
e/o Continental Telephone Compeny of New Yark, Inc.

18. Micheel Whitaman
e/o 20 cites, towns and villages in Westehestar Co.

20.  Marvin S. Fink
¢/o Village of Searsdale

21. Henry J. Smith
e/o City of Mt. Vernon, Towns of Eastehester, Mamaroneek, dlt. Plessant, &
Scarsdzle

22.  Joshua ¥. Koenig
e/o NYS Cabls Television Association
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