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FOREWORD

'This report examines in detail thé taxation of possessory interests in tax exempt
government owned real property. The report reviews the subject from a national and
historicall perspective before focusing on New York. The potential. for taxation of
possessory interests is affirmed and two taxation methods are discussed.

We wish to acknowledge the cooperation of Mr. Thomas Mahoney, Mr. William
Ginsberg, Mr. Thomas Nabozny, and Mr. Richard Nicewong}er of the New York State
Department of Audit and Control. Data and assistance were supplied by the Federal
Departments of Energy, Interior, Army and Defense, as well as the General Services
Administration, the Postal Service, the Department of Housing and Urban Development, the
Niagara Falls Bridge Commission and the St. Lawrence Seaway Authority. Also, contacts at
numerous State public authorities helped in éreparation of this report by providing data,
guidance and comments. Assistance in property valuation was provided by staff of the
Bureau of Property Valuation of the New Yo:k State D‘ivision of Equalization and
Assessment, including Mr. Raymond Redner and Mr. Joseph Moorman. The legal history and

analysis were prepared by the Division's Office of Legal Services.
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EXECUTIVE SUMMARY

The Proposal

The report recommends that the following proposal be enacted into law.

o Possessory interests in state and federal propertv should be made taxable
whenever the holder of the interest is a non-exempt entity;

o Privately operated concessions on government property which is generally

" availablé to the public should continue to be exempt, e.g., at public
airports, marinas, subways, ete;

o Eligibie possessory interests should be taxed on a property tax basis;

0 If current contractual agreements do not take into account the possibility
of taxation, existing possessory interests could be phased into full tax
liability in annual inecrements of 20%, achieving full taxation in five years.
The phase-in would be interrupted and full taxation immediately

established if the possessory interest contract or lease were renegotiated
or renewed during the five years.

Introduction

A poséesébry interest involves a property use asgreement between the owner of real
property and the user of that property. The agreement allows the user a degree of exclusive
possession and use of the property.' Typically, the agreement presupposes a financial
transaction between the user and the owner for the use of the property.

This report presents the results of an extensive research effort into the potential for
the taxation of possessory interests in federal and state property in New York State. Based
upon the findings of this research, a picture emerges which makes it clear that such taxation
is not only feasible, but equitable. Possessory interest taxation would not disrupt the State's
economic structure, nor create any unbearable or unjustifiable tax burdens for anv
particular sector. Taxation would, rather, correct an inequitable situation in which certain

holders of possessory interests enjoy a competitivé edge simply becsuse their landlords are
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tax exempt governments. Taxation would also provide local governments with a sorely

needed additional revenue source.

Pros and Cons, Historical and Current

The potential for the taxation of possessory interests in state and federal property has
not received a great deal of attention in New York. In 1973 a bill, statewide in effect but
with a specific faeility in mind, was vetoed by Governor Rockefeller. The veto rationale
and other historical opposition centered around the idea that the economic ramifications of
possessory interests taxation on the State's economy had not been adequs;tely researched. In
particular, in 1973, several State public authorities felt that their financial dealings with
lessees and contractors would be seriously jeopardized. Federal officials claimed that
taxation ecould cause the relocation (to other states) of several federal installations and that
New York's bargaining power for future federal contracts (especially from the Department
of Defense) would be significantly reduced.

New York's proponents of possessory interest taxation have pointed to precedent-
setting U.S. Supreme Court cases and taxation legislation in several other states. This
report reviews this legal and legislative history, peving especial attention to possessory
interest taxation in California, where a property tax method of valuation and collection has
been used since the mid-1800's, and Washington, where an excise tax has been in place since
1976. Threats of relocation or reduction of federal contracts are insubstantial. None of the
states researched reported any instances of relocation or reduction. Also, the federal
government has become accustomed to bearing a property t’ax expense via several

mechanisms: rent, payments-in-lieu-of-taxes, service charges, receipt sharing and impact

aid.*

* Advisorv Commission on Intergovernmental Relations, Pavments in Lieu of Taxes on
Federal Real Property, Washington, D.C., Sept. 1981.




The taxation of possessory interests would also serve to right a subtle, but definite
inequity. Holders of possessory interests in state and federal property in New York
generally enjoy a competitive advantage by virtue of not having a property tax expense. As
lessees, their rents can be accordingly lower and as contractors, their fees can be higher. If
every other self-interested holder or owner of reél property in a taxing J;urisdictioAn” is
required to pay for local government services, there is no rationale for exempting the self-
interested possessors of interests in government property. Other exempt owners (religious,
educational, etc.) generally lose their exemptions on property used by non-exempt parties or

for non-exempt purposes.

Conditions for Taxation

Court decisjons have determined that the taxation of possessory interests in
government property must preserve the exempt status of both the owner and the 'property.
The tax may be levied only on the value of the possessory interest, which may be determined
in a number of ways. Furthermore, no lien can be placed against the property; the téx
becomes an unsecured debt between the holder of the interest and the taxing authority.
Another condition for taxation is that the t_ax'must not be diseriminatory, e.g., making only
federal possessory interests tgxable.

The United States Supreme Court has concluded that, with very few exceptions, all
possessory interests in exempt property can be taxed. These exceptions are very limited -
only those who actually "..stand in the government's shoes..."* in performing a
governmental function qualify for the exemption. Taxation can therefore include

government eontractors, who perform for a fee, as well as lessees, who pay rent.

* U.S. vs. Bovd, 378 U.S. 39, 84 S. Ct. 1518, 12 L. Ed. 2d 713 (1964)
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Taxation Methods

The two taxation methods discussed in the report are: 1) the property tax, ard 2) the
excise tax, as currently implemented in the State of Washington. In Washington, the tax is
calculated as a percentage of the rent (or fee) and goes directly to the State which then

splits the monies with the localities. Of the two methods, the property tax is deemed

" preferable because:

o it represents é time-tested, traditional way of taxing those who benefit
from the services provided by local government;

o) the administrative mechanisms for levving and collecting taxes are already
 in place and are accepted as institutions by the public;

o all tax revenues go directly to the local governments and other taxing units
providing the services;

o revenues are regular and predictable;

o methods for valuing all kinds of possessory interests on a property tax basis
have already been established in other states (California has published a
booklet on possessory interests) and current methods for valuing other
types of property (especially commercial) are easilv applicable to
possessory interests; and

o the property tax is‘obviously based on tangible property, the value of which
can easily be ascertained.

Fiseal Impact Analysis

A éomprehensive data search revealed a wide array of potentially taxable possessory
interests in New York; from an agricultural lease of one acre (for ten dollars annually) to
the operational contract of & large 78 million dollar research facility (involving a fee of
three million dollars annually). ‘New York's local governments are currently denied the right
to tap this significant and widespread revenue resource.

The report estimates that if all possessory interests in state and federal‘propert}7 were

currently taxed, the total annual revenues would be between 55 and 65 million doliars.
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However, as many propérties already have payments made on them and it is expected that
concessions in public places would be exempted, the currently untapped reven'ue created b“v
possessory interest taxation would amount to between 13 and '14 million dollars. This
difference is due mainly to the fact that the Port Authority of New York and New Jersey is
now making payments-in-lieu-of~taxes of approximately 44 million dollars annually. In this
respect, the Port Authority is an example of a government entity which acknowledges and
compensates for the local service burden created by exempt government properties in
private use.

The 13-14 million dollars in untapped revenue would come from possessory interests in:

Federal propefty ‘
(not ineluding $50,000 from concessions) $7,500,000

State Public Authority property
(not ineluding $100,000 from concessions) $5,500,000

State Agency property ,
(not including $350,000 from concessions) $ 421,000
Possessobry interest taxation would not cause dn economic erisis in any of the public or
private sectors involved. Individual increases (for either owners or users) could be adjusted
to with a minimum of stfain, especially if the proposed phase-in is incorporated. None of
the property users would be forced out of a possessory interest and none of the owners would
have to relocate facilities or cancel contracts. Yet the tax dollars generated could make a
considerable difference to those lécal go‘vernr‘nénts and taxpayers who have had to bear the

uncompensated cost of 'providing services to these properties.
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A PROPOSAL FOR THE
TAXATION OF POSSESSORY INTERESTS IN STATE AND FEDERAL
PROPERTY IN NEW YORK STATE

L Introduction, History and Conceptual Background
Introduction

The focus of this report is the potential for the taxation of possessory interests in
state and federal real property in New York State. A possessory interest involves a property
use agreement between the owner of real property and the user of that property. The
agreement allows the user a degree of exelusive possession and use of the property.
Typieally, the agreement presupposes a financial transaction between the user and the
owner for the use of the property.

This report will be restricted to the taxation of possessory interests when the property
is otherwise tax exempt as a result of the owner being a government agency or entity, and
when the user is a private, non-exempt corporation, organization or individual.

In principle, all private possessory interests in otherwise exempt real property should
be liable for taxation, with certain exceptions. The rationale for taxation originates in the
basis for exempting any property. Exemptions are justified by either ownership and/or use
of property. If either one of these factors changes, then the question of potential taxation
can be raised. In the case of a possessory interest, the use of the property changes. As a
rule, if the property is used for a purpose substantially unrelated to the basis for exemption
and that use is intended to provide a non-exempt user with profit or pleasure, then the
possessory interest should be considered taxable.

To illustrate, a taxable possessory interest would occur when a private manufacturing
firm leases a government owned plant and produces a product which the firm sells for its
own profit. A non-taxable possessory interest would be created if a private firm, acting as

n.. an agency or instrumentality so closely connected to the Government that the two
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cannot realistically. be viewed as separate entities..."* is provided with the use of a
government owﬁed plant and produces a pfoduct solely for the government's use. While
these examples are somewhat generalized, they begin to indicate the circumstances
necessary to justify taxation.

This report will first provide a brief legal history of possessory interest taxation.
Various types of taxable possessory interesté are then discussed, as well as several potential
methods of taxation and vsluation, based upon the experience in other states. The report
then turns to the situation in New York, providing history, data, and an analysis of the
effects possessory interest taxation would have in New York. The report concludes with

proposed legislation and a recommendation that it be enacted.

Legal Background and Constitutionality

The purpose of the proposal recommended by this report is fo subject to real property
taxation the possessory interest of a non-exempt private lessee or eontractor which uses
real property owned by the United States or the State of New York.

It is well established that unless-it consents, the federal governmént is immune from

state and local taxation (MeCulloch v. Maryland, 4 Wheat. 316, 4 L.Ed. 579 (1819)). This

prineiple has been codified in New York by section 400 of the Real Property Tax Law, which
provides an exemptioﬁ from taxation for real propertv owned by the United States.
However, this doctrine of "sovereign immunity" is not absolute.

Many states have enacted legislation which requires lessees of government property to
pay real property taxes on property used for pecuniary purposes. The constitutionality of
this type of legislation, properly drawn, has been upheld in extensive litication. Thus, a rare
opportunity to expand local tex bases is available in New York. Indeed, it can be argued

that the failure to impose a tax on such interests is unfair to private landlords (competing

* U.S. v. New Mexico 455 U.S. 720, 102 S. Ct. 1373 at 1382, 71 L. Ed. 2d 580 (1982).




for the same business tenants), since they must either pass along the cost of real property
taxes to their tenants or absorb the expense.

A 1982 decision of the United States Supreme Court, entitled U.S. v, New Mexico (455

U.S. 720, 102 S. Ct. 1373, 71 L.Ed. 2d 580 (1982)), reiterated that the concept of sovereign
immunity does not extend to federal contractors except under very limited conditions.
Explaining that the doctrine of sovereign immunity from taxation "has been marked from
the beginning by inconsistent decisions and excessively delicate distinections” (102 S. Ct. at
1380), the Court traced its line of prior cases and "eoncluded that the confusing nature of
our precedents counsels a return to the underlying constitutional principle. The one
constant here, of course, 1s simple enough to express: a State may not, consistent with the
Supremacy Clause, U.S. Const., Art. VI, cl. 2, lay .a tax 'directly upon the United States'
(citation omitted)" (id., at 1382). The Court set forth the relevant prineiples as follows:

(id., at 1382-1384, citations omitted):

‘[The limits on the immunity doctrine are, for
present purposes, as significant as the rule itself. Thus,
immunity may not be conferred simply because the tax
has an effect on the United States, or even because the
federal Government shoulders the entire economie burden
of the levy.

*hk

Similarly, immunity cannot be conferred simplv
because the state tax falls on the earnings of a econtractor
providing services to the Government.... And where a use
tax is involved, immunity cannot be conferred simply
because the State is levying the tax on the use of federal
property in private hands.... Indeed, immunity cannot be
conferred simply because the tax is paid with Government
funds...

* %k

What the Court's cases leave room for, then, is the
coneclusion that tax immunity is appropriate in only one
circumstance: When the levy falls on the United States
itself, or on an agency or instrumentalitv so closely
connected to the Government that the two cannot
realistically be viewed as separate entities...

* %k &
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Thus, & finding of constitutional tax immunity
requires something more than the invocation of
traditional agency notions: to resist the State's texing
power, a private taxpayer must actuallv 'stand in the
Government's shoes'... ‘

%k % *k

If the immunity of federal contractors is to be
expanded beyond its narrow constitutional limits, it is
Congress that must take responsibility for the decision, by
so expressly providing as respects contracts in a
particular form, or contracts under particular programs....
But absent congressional action, we have emphasized that
the States' power to tax can be denied only under 'the
clearest constitutional mandate'.

The proposal recommended by this report has been designed to aveid possible
constitutional pitfalls. The language makes it clear that the tax would be levied direciy-
upon the non-exempt lessee or contractor for the privilege of using the property for privete
purposes; it would not become a lien upon the leased property. Additionally, the tax would
not diseriminate against real property owned by the federal government, because it would
treat federally and state-owned property similarly and would make such property subject 9 2
the same rule currently applicable to other exempt real property.

In addition to federal law, such a tax in New York must satisfv the New York State
Constitution. Article XVI, section 3, of the New York State Constitution prohibits ad
valorem taxation of intangible personal property. Although under state law, a leasehold

interest in real property is considered to be personal property, it is deemed tangible rather

than intangible (Ampeo Printing-Adv. Off. Corp. v. City of New York, 14 N.Y.2d 11, 197

N.E.2d 285, 247 N.Y.S.2d 865 (1964)). As such, a possessory interest could be defined to be

real property for purposes of taxation and taxed accordingly.



Possessory Interest Taxation in Other States
CALIFORNIA

The prime state in the field of possessory interest taxation is California, where
possessory interests have been taxed to some extent for the past hundred years or so. A

publication from the California State Board of Equalization entitled The Appraisal of

Possessory Interests, claims that:

"Such interests are not new in California. In the early days of the 1850's and
1860's titles to much of California land had not been perfected, and the settlers
had attained right of possession and control through settlement, possession and
use of property. The assessment rolls in many counties in those early days
consisted in very large part of possessory interests.”

Despite these historical claims, the major legislation and most of the ecruecial eourt

cases in California have occurred since 1950. In 1955, the California Stete Board of

Equalization published the first edition of The Appraisal of Possessorv Interests. A quote
from the 1974 edition of this handbook elarifies California's ‘definition of a taxable
possessory interest:

"..includes either the possession or the right to possession of real estate whose

fee title is held by a tax exempt public agencv."

The fee owner must be an exempt governmental entity or agency. No mention is made
of possessory interests in property owned by private, tax exempt organizations (religious,
educational, ete.). -In California, as in New York, a private, tax exempt owner becomes
directly liable for property taxes, if, via a‘lease or other agreement, the ownerlallows the
exempt property to be used for a purpose cher then that for which the exemption “was
granted. The issue of possessory interest taxstion in New York does not, therefore, enter
the question of tax liabilitv when the exempt owner is a private individual or organization.

The California handbook also claiims thet, "Possessorv interests in California

constitute many thousands of items of property. Their assessments run into many millions



of dollars and amount to a substantial part of the property tax base for our counties, cities
and school distriets.” The handbook lists "typical” possessory interests as being:

1. Forest Service permits, residential end commercial, including ski lifts,
resorts, stores, and cabins.

2. Harbor leases, residential, commercial, and industrial.
3. Downtown auto parking leases.
4. Possession and use of residences owned by public agencies.
5. Employee housing on tax-exempt land.
6. Airport permits, including parking and garage leases.
| 7. Grazing land permits.
8. Indian land leases.
9. The right to cut and reﬁove standing timber on public lands.
10. Gas, petroleﬁm, or other hydrocarbon rights in public lands.
11. Unpatented mining claims. |
12. The possession of public property at harbors, factories, airports, goif
courses, marinas, recreation areas, parks, stadiums, and government
facilities.
13. Possession and use of government-owned fixed equipment.
14. Air rights over public lands or freeways.
The abové represents the most comprehensive list of taxable possessory interests
found in anv of the state publications studied. California localities have been gaining tax

revenues from these sources for years without any serious repercussions. There have been a

few significant court challenges, however. One important case (De Luz Homes vs.

San Diego County, 1955)! which was heard by the California Supreme Court did not question

the right to tax, but rather the methods used to value the possessory interest.
The degree and method of valuing possessory interests are two of the most

complicated aspects of this discussion. Most states which tex possessory interests require

1 DeLuz Homes, Ine. vs. San Diego Countv, 45 Cal. 2d 546, 290 P.2d 544 (1855).
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that possessory interests be valued in a manner similar to other real property snd taxed at
the same proportion of value as other real property in the same taxing jurisdiction. As in
some business assessments, however, the assessor may have to make some estimates of the
present worth of future income. Most possessory interests involve a lease or other
agreement which defines the term of possession and the degree of exclusive use and/or
restrictions placed upon such use. These issues involve methods of valuation and could be

determined administratively should New York decide to tax possessory interests.

WASHINGTON

While California has the oldest, most sophisticated system of possessory interest
taxation; several other states have enacted appropriate legislation within the last few
decades. Washington took a few pages from California's book {they reprinted portions of
California's appraisal manual) and began i:axing possessory interests on é property tax basis
in the early 1970's. As in California, taxation is limited to interests in publicly owned
property, provided that the lessee is not tax exempt.

In 1976, however, Washington significantly amended its possessory interest statutes.
The new laws provide for a 12% leasehold excise tax on the cost or privilege of occupving or
using publicly owned real or personal property through a leasehold interest. The meésure of
the tax is "taxable rent" which is usually the contract rent plus expenditures by the lessee to

_protect the lessor's interest plus expenditures for improvements which become property of
the lessor. In several ways the excise tax is pafterned after the general retail sales tax; i.e.,
the lessor is responsible for collecting the tax and for remitting it to the State, and the‘tax
must be stated separately from the rent on any bills or documents.

Another interesting facet of Washington's system is that the State shares the tax
revenues with the local government on a 50/50 basis. An official at the Washington State
Department of Revenue stated that the State was.'realizing aboﬁt & million dollars ber' vear

from the tax, while local governments received an equal amount.



(23]

Washington's law also contains a secticr 'which specifies that the tax must be levied on
the meximum rent attainable by bidding or nerctiation, even if the lessor chooses to charge
a lower rent. The Depaftment of Revenue hes developed a m=thod of compﬁting the
potential maximum rent.

Certain leaseholds are exempt from the tax, such as thcse with rents of less then $250
per year and thosé where possession is for less than 30 consecutive days. For longstanding
leaseholds, the terms of which had not been renegotiated in tﬁe 6 vears prior to the law's
effective date, the law provided a phase-in, increasing the tax by 20% annually for five

years until full liability was reached.

OTHER STATES

Numerous other states allow possessory interests to be taxed. A series of three 1958
U.S. Supreme Court cases originating in Michigan, all decided in favor of possessory interest
taxatlon, established a firm foundation and precedent for subsequent lecrlslatlon and eourt
cases. In two of the cases, the United States Government challenged the constitutionelity
of a Michigan statute (Public‘ Acet 189 of 1953) authorizing the taxation of possessory
interests in exempt federal property. The statute, which withstood the challenge and has
been accordingly used as a model for other states' legislation, is reproduced in Appendix D.

In Oregon, eligible interests in properfy of the United Stat.es are assessed and taxed
for the full true cash value, with deductions only allowed for restrictions on use. Oregon's
valuation procedure involves factoring in sales data as well as the capitalized rent paid to
the government. Adjustments are also made for improveménts and to bring the assessed
value to the current market level for the assessment vear involved.

Utah lévies e privilege tax on users of exempt realty or personalty, fhough the
assessment and collection process is the same as for the property tax. The Utah statute
clearly states that property exempt for anv reason is eovered, though specific exceptions

are made for concessions in public sirports, parks, ete., end when the exempt owner is a



religious, charitable, or educational organization. Mineral or grazing leases and easements
are also not taxed unless they allow the lessee exclusive use of the property. The Utah law,
whieh went into effect on December 21, 1959, provides that: |
"The tax imposed on such possession or other beneficial use c;f tax-exempt
property shall be in the same amount and to the same extent as the ad valorem
property tax would be if the possessor were the owner thereof; provided that
there shall be credited against the tax so imposed upon the beneficial use of
property owned by the federal government the amount of any pavments which

are made in lieu of taxes." ‘

Utah's statute raises the issue of payments-in-lieu~of-taxes to localities to compensate
for the presence of federal or state property. Many states currently make similar payments
(New York State will pay approximately 39 million dollars in direct property taxes in fiscal
year 1983-84). The federal government has, via a complicated patchwork of approximately
57 different programs, paid up to 2 billion dollars per year in payments-in-lieu-of-taxes to
local governments nationwide.?

None of the 57 federal programs directly acknowledges the role of the federal
government as a taxpayer. Most of the programs use indirect payment modes, such as
receipt sharing from park revenues or service charges. One of the programs, impact aid to
education, involves a potential possessory interest situatiqn. The impact aid is primafily
provided to school distriets which eontain large exempt federal housing developments
tenanted by federal employees. However, this aid has been cut drastically in recént vears.
New York could make federal employees occupying exempt housing liable for taxes on their
possessory interest in the housing. Though such taxes would probably be passed back to the
government (either by reﬁt reductions or salary increases), nbnetheless, the loéal taxpavers
would not have to bear the unmitigated cost of educating hundreds of children of federal
employees.

In Nevada, Mineral County, with a population of only 6,000, recentlv managed to add a

possessory interest assessment of 37.5 million dollars to its taxable base. Estimated tax

2 See Advisory Commission on Intergovernmental Relations, Pavments in Lieu of Taxes on
Federal Real Property, Washington, D.C., September 1981. :
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fevenues for the first three yéars are in the neighborhood of three million dollars. The
federal government had, in 1980, contracted out to a private corporation the operation of a
large (150,000 acres) federal ammunition dump near Hawethorne, Nevada. The private
operator is paid a fee (plus costs) to operate the dump, bat is still ligble for its possessory
interest in the property.

The Nevada statutes, which are very similar to Michigan's (see Appendix D), had
already been tested in court. As a result, the appraisal and assessment process for the
ammunition dump was completed smoothly via a four way consultation among the Army, the
contractor, the county, and the Nevada State Tax Commission.

The Nevada example is noteworthy in that:

1. the taxation of the possessory interest was accomplished with a minimum
of resistance, and

2. the contractor's interest was taxable even though the contractor was being
paid a fee to hold the interest.

As previously cited, United States Supreme Court case (U.S._vs. New Mexico, 1982)3

decided longstanding possessory interest related litigation. New Mexico. has a gross receipts
tax, very similar to a sales tax, which it attempted to levy, in “the early 1970's, on the
receipts of contractors managing an atomie research lab in New Mexico. The case focused
on the issue of whether and when a private contractor is immune from state and local
taxation as an agent or instrumentality of the U.S. government, and held that immunity
applies only in very limited circurhstances.

To continue with detailed descriptions of other states' possessory interest taxation
arrangements runs the risk of repetition. Suffice it to say that several other states, in
addition to those mentioned so far, presently allow some degree of texation. Amoné these

are: Minnesota, Colorado, Georgia, North Dakota, Alsske, Tenressee, and Indiane.

3 1.S. vs. New Mexico, 455 U.S. 720, 102 S. Ct. 1373, 71 L.Ed.2d 580 (1982).

For more detsil on this case, see the previous section entitled "Legal Background ad
Constitutionality,” page 2-4.
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Summary of Legal and Conceptual Findings

The preceding legalv and conceptual background and deseriptions of other states'
experiences uncovered the primary rules determining. justifiable taxation of possessorv
interests in exempt government property. 'As & convenient reminder, here are those rules in
list form:

1. A justifiable tax does not attempt to tfax the property itself, but rather
segregates and taxes the value of the possessory interest in that property.

2. The holder of the possessory interest is made liable for the tax, not the fee
owner of the property. '

3. No lien may be placed against the property.
4. The government's tax immunity does not shield possessory interests from
taxation, even though the ultimate burden of the tax may fall upon the

government.

5. The fact that the tax may be measured by the value of the property does not
mean that it is just another way to tax the property.

6. Any tax levied upon possessory interests must avoid any diseriminatory effect.

7. If the holder of a possessory interest in government property is able to prove
conclusively that it is a true agent or instrumentality of the government (so
closely connected that the two cannot be viewed as separate entities) then the
possessory interest is not taxable. ‘ ‘ '

8. A formal lesse is not necessary to establish a legally recoenized possessory
interest; evidence of exelusive use is sufficient.

9. A possessory interest is taxable even though it is held by a contractor who is

being paid a fee by the government (the reverse of the usual leasing
arrangement).

Since most of the precedent decisions examined were from the U.S. Supreme Court,
we can assume that the above rules and conditions, if incorporated into law, would withstand
legal challenge and would cover the taxation of possessory interests in federal and state

government property in New York State.
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. Current and Historical Perspectives on Possessory Interests in New York
Possessory Interests in New York

New York does not have a possessory interest taxation statute, despite the cbvious
advantages and despite the current and .potentiai inequities. These inequities are strong
evidence in favor of possessory inferest taxation. Frequentiy, the lessee of an exempt
property enjoys an unjustifiable competitive advantage due to reduced rent. Of course, 1t
may be that if a tax were levied on the user, the exempt owner could compensate by
lowering rents. However, this would only result in lower revenues for the exempt owner,
while maintaining the inequity. To repeat an carlier point, a non-exempt organization or
individual utilizing real property in a community should pav an appropriate tax to the
community's government for services provided.

In some instances, it could be argued that the lessor has alréady discounted the tax
exemption advantege into the rent charged for the possessory interest. In such situations,
the exempt owner is being doubly advantaged, ie., by the exemption and the increesed
revenue — and the local govérnment providing services to the possessory interest is being
deprived of an otherwise legitimate source of revenue. In sum, such rental contracts should
be renegotiated in the interest of equity if possessory interests become taxable.

Also, an inequity is established when the property of other exempt owners (religious,
charitable, educational, ete.) becomes taxable when the use of the property changes due to a.
possessory interest. Meanwhile, the state and federal governments can lease or contract oﬁt
their property in New York to anvone for virtually any purpose and ineur no tax liebilitv for
either themselves or the holder of the possessory interest.

Another major point in the pro-taxation argument is that property tex bases
everywhere are endangered by increasing exemptions, which shift the proverty tax burden
onto fewer and fewer taxpavers. Any law which would add possessory interests to the

taxable rolls will be viewed with favor by local governments, school districts and eurrently

taxable propertv owners.
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1973 Legislative Proposal

There was possessory interest legislation which passed the Legislature in 1873 but was
vetoed by Governor Rockefeller. This proposal, Senate 1732-A, introduced by Sénator
Douglas Hudson, would héve “amended existing section 402 of the Real Property Tax Law.
Section‘402 provides for taxation of possessory interests in federal or state property only
when the holder of the interest has been g’i{reh a right to eventually acquire the property or
at least the right to first refusal to purchase. Senate 1732-A would have removed this
qualifier and would have made all possessory interests in state or federal property taxable.
Section 402, if amended by S.1732-A, would have read:

1. "Whenever the legal title of real property is in the United States, or in the
State of New York, but the use, occupation or possession thereof is in a
person, partnership, association or corporation or his or its successor in
interest, in connection with property used for business under a lease
contract of sale or other agreement except where the use is by way of a
concession in or relative to the use of a public airport, park, market,
fairground, road, pier, marina, railroad, busline, subway, or similar
property which is available to the use of general publie, his or its interest
in such real property shall be assessed and taxed in the same amount and to
the same extent as though the user or lessee were the owner of such real
property and shall be entered in the assessment roll in the same manner as
if such person, partnership, assoecistion or corporation held the legal title
to such property, except for the addition to the description ‘of the words
linterest under contract', 'interest under option', or other appropriate words
deseriptive of the interest in the property so assessed. “

2. Taxes shall be assessed to the users or lessees of such real property and
collected in the same manner as taxes sssessed to owners of real property,
except that taxes shall not become a lien against the real property. When
due, such taxes shall constitute a debt due and owing from the user or
lessee to the muniecipal corporation or special distriet for which the taxes
were levied and shall be recoverable by action in supreme court.”

A comparison between the 1973 bill ‘and the landmark Michigan law (see Appendix D)
reveals many. similarities. However, the Michigan statute does differ in that it 1) covers
property exempt for any reason and 2) makes provisions for adjustments due to existing
payments-in-lieu-of-taxes.

Regarding this first point, New York does not need an all-encompassing statute

because various sections of the New York Reel Property Tax Law currently provide for
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taxation of several other tvpes of exempt propertv (municipal, specisl district, ete.) when
that property is leased to a private person or entity for a non-exempt use. In these cases,
however, the property loses its exemptioﬁ due to the cpanrs in use ard the owner. not the
lessee, is liable for the taxes.

If a possessory interest tax were to be levied where the state or federal government is
already making payments, then the possessory interést tax could take precedence. In other
words, because the same property can't be the source of two paymeﬁts, the governmental
owners could be relieved of their liability. As mentioned earlier, New York State pays over
'39 million dollars annually in property or school taxes on approximately 87% of its holdings.
The federal government also makes significant pavments-in-lieu-of-taxes to local
governments. \

The June 1973 veto message (#161) of Senate 1732-A read as follows:

"The bill would subject to real propertv texes the leasehold interests of
persons leasing real property from the State or from the United States for
business purposes.

The bill's provisions would obviously affect existing economie and legal
relationships in the State and could have a major impact upon those
relationships, the nature and extent of which have not been adequately analyzed.
In addition to imposing a new tax on some private businesses, the bill would aiso
eliminate the tax exemption upon which are predicated meany agreemerts
entered into by public authorities. Moreover, the bill contains a number of
uncertain, difficult to apply exemptions. o

A bill such as this should be enacted only after a careful study of all its
ramifications. In the absence of such a study demonstrating that such legislation
is necessary and desirable, I cannot approve this bill.

The bill is disapproved.”
(signed) . NELSON A, ROCKEFELLER

The veto jacket for veto #161 clarifies many of the objections mentioned in the veto
message. What is interesting, however, is that the number of responses filed in favor of the
bill or without objection to it was far greater than those opposed. For example:

D The state Attorney General, citing the numerous U.S. Supreme Court
precedents, saw no legal objections to the bill.
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2) The Comptroller's Office had no objections.

3) The Division of the Budget listed several pros and cons:

a)

b)

c)

a)

b)

c)

_Of course, this last impaet aid issue is moot now with the extensive federal cutbacks. In a
way, the cutbacks provide even more incentive for taxation of possessory interests in
federal property. The Budget report estimated that the stateWide property tax revenue

inerease would amount to approximately one million dollars. The report concluded with a

PROS

Significant addition to tax bases.

Recompense for services provided by affected local governments.

Would help compensate for the anticipated loss in federal impact aid.
coNS . .

The final cost or burden may fall upon the State when state property is
involved. The total burden was estimated at only $20,000, however.

The Atomic Energy Commission believed that possessory interests in
its property would not be taxable.

The impact aid PRO-point is diluted in that the tax may not cause
ineligibility for the impact aid (citing pertinent Michigan court cases).

recommendation for approval.

4) The New York State Division of Equalizatfon and Assessment voiced no
objection to the bill

The Division felt the bill would ".. provide the necessary authority to levy
a tax in a proper situation. The bill would not discriminate against federal
property and would probably be constitutionally correct.”

5) The Office for Local Government had no objection to Senate 1732-A,
though it raised the issue of whether AEC contractors could be considered
agents of the government.

6) A considerable number of local government administrators and school
officials also strongly supported the bill.

There were only three opinions filed in opposition to the bill and gll three centered

around the issue of how exempt publie authority property would be treated.

1) The Department of Commerce claimed that the taxation of possessory
interests in exempt public authority property was potentially

unconstitutional in that it might be construed as an impairment of
contract.
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Many public authorities apparently utilize private contractors and corporations to onerate ~r
occupy their facilities. The public authorities operly use their tax exempt advantege In
attracting and negotiating with said contractors ard lessees. If these contractors, ete. ware
made liable for taxation on their possessory interests, the potential adverse impact could b#
at least twofold:
a) The public authorities and/or their clients could initiate extensive
and expensive legal challenges based on the impairment of
contract argument.
b) The contractors and lessees could also simply threaten to pull out
of their agreements with the public authorities, using the
justification that the contracts were rendered invalid by the
additional tax burden.
The Department of Commerce went on to point out that many public autherities are alresty
making pavments-in-lieu-of-taxes to local governments. Commerce also felt that a
possessory interest statute would create a competitive disadvantage for New York in
negotiating for federal contracts. |
2 & 3) Both the Thruway Authority and the Manhattan Transit Authority f!'}.ed_b
néghtive comments on the proposed legislation. Both authorities felt that.

 their tax exempt status would be superseded or threatened. Both elaimed
that their finaneial dealings would be seriously impaired.

Potential Resolution of Objections

The tax exempt status of the authorities (or anv government owner) would not be

destroyed by possessory interest taxation. The rule established by the courts for justifizble

taxation is that only the interest can be taxed, not the property or the fee owner. However,
public authorities could continue to offer their contractors end lessees attractive deals by
simply (as the federal government does) including a contract clause which would sllow the
property users to "pass-back" thé tax expense to the authorities. These increased costs
could, if necessary, be offset by slight increases in the charges the authorities make for

their services. The public utilizing these services would bear the uitimate burden, but

“another segment of the public -~ to some degree & coincident segment - would benefit frem

the inereased local government tax base.
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Even if the user of the property were to bear either part or all of the tax, it is unlikely
that this single additional cost would tip the balance ‘into‘ the range where the contractor or
lessee would no longer be making a profit. Businesses in other states where possessor‘y’
interests are taxed should not be assumed to be more adroit at calculating and turning a.
profit than New York businesses. The proposed phase-in would further soften the fiscal
impact for many possessory interests.

None of the other states contacted concerning the impact of possessory interest
taxation reported having any significant problems with public authorities. It may be that
public authorities in New York are allowed greater autonomy and wield more power than
elsewhere, but these factors do not mean that equitable, reasonable taxation could not be
accomplished within the New York context. |

The argumentlthat Neéw York would lose negotisting power in-terms of gaining federal
contracts, carries much less importance now. The federal government is by now accustomed
to paying for possessory interest taxation in other states and there is some indication that
such potential costs are routinely caleulated into cost estimates (e.g., the Hawethorne
Ammunition Depot in Nevadé). A report by the Advisory Commission on intergovernmental
Relations® mentions that:

".. a recent GAO (General Accounting Office) report8, which examined

alternative methods of finaneing federal building space acquisitions has
recommended that federal cost analysis include real estate taxes 'as an imputed
cost of government ownership under the rationale that other federal support may
be required to compensate the state and/or local governments for real estate
revenues lostw.”

Ordinary federal contracts now contain a tax "pass-back" elduse because any state could
enact legislation after a facility was in place. Finally, there are seversl other factors whieh

would have greater importénce in a federal decision to locate a facility: energy and

5 Advisory Commission on Intergovernmental Relations, "Payments in Lieu of Taxes on
Federal Property," Washington, D.C., September 1281, p. 87.

6 U.S. General Accounting Office, "Costs and Budgetary Impact of the General Services
Administrations Purchase Contract Program, LCD-80-7," Washington, D.C., U.S.
Government Printing Office, 1979, p.2.



trensportztion emste, wre teras avmsiderations, strategie location and certainly political
factors.

2npthes s, o~ oasme e 4w o does ot favor pDossessory interest taxation mainteins
that the fwiezal gonamuons 1 o7 meiocate existing facilities rather than pay taxes {via the
contractuel pass-besy rlenzel,  Jarpes Pontius, a former General Electric employee and .
former Niskayune Zreom 2f Edvestion member, has tried for vears to get the pcssessory
interests ir the General Tiectris srersiad Knolls Atomic Power Laboratory in the town of
Niskayuna in Echenectady Jounty Tade taxable. His lobbving efforts at both tne local and
stste level have convinesd many concerned parties that possessory interest taxation is not
onlv equitenhls, but -l would rr’ create undesirable effects such as the relocation of
feceral facilities. In }R32, the Niziayuna town government expressed some concern over the
relcestion threat and the potential resultant loss of 1,300 te 1,500 jobs. However, in both
19892 and 1683, the Town Boerd, st Mr. Pontius' urging, adopted resolutions supporting
taxation lerislation.

Whether the threat of relocation is substantial or merely a pioy is & erucisl question.
It may be assumed that the threat is not likely to become reality. Contacts with other
states currently ellowing texation of possessory interests have .not provided any pertinent
examples of relocation. In fact, as this report has shown, the federal government has
indicated an inereasing willingness to assume tax liability for its property. If taxes are paid
on federal possesscry interests in other states and in the forms of rent on federally leased
property, service cherges, payments-in-lieu-of-taxes, receipt sharing and impact aid, why
would the line be drawn at possesscry interests in New York?

in the specific case of the Knolls lab, the relocation threat seems especiallv remote.
Not only does the plant employ 1,200 people whose lives would be uprooted, but the very
nature of nuclear research makes reloeation complicated. Existing reactors would Fave to
be shut down and radicactive material disposed of appropriately. To establish a rew site in
these days of publie sensitivity to the danger of nuclear power would probably recuire

endless negotiations. The capital investment necessarv would egual meny vears' taxes on
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the possessory interest in the existing plant. Current full value assessments for the Knolls
lab and a sister laboratory in West Milton, N.Y. together total over 150 million dollars,
which is probably significantly less than replacement costs. Moreover, the idea that the
work eould be' transferred to another existing lab is also unlikely. Another laboratory in
Pensylvania, operated by Westinghouse, has payments-in-lieu-of-taxes made on it bv the
federal government, according to local officials. If tax shelter is the purpose of the
threatened relocation, this "potential® site is probably not feasible. The West Milton facility
(Kesselring Atomic- Power Laboratory) would also have to be moved, making any transfer
effort twice as complicated and expensive. Both New York facilities have been established
for decades, have been accepted by the respective communities, are doing valuable research
work (not easily interrupted), and represent large capital investments. To repeat, the costs
of reloeation would equal many years of possessory interests taxes. The possibility of
relocation should not be considered as a serious deterrent to taxation.

Another issue raised by the veto message to S.1732-A is that the bill contained several
"difficult to apply exemptions." This refers to the exclusion from taxation of concessions in
loeations "available to the use of the general public." Whether thesé exemptions would be
difficult to apply seems to depend more upon attitude than reality. Most of the other states
with possessory interest taxation have similar exemptions contained in their statutes. In
this matter, they have followed the lead of Michigan, whose 1953 law was repeatedly
validated by the U.S. Supreme Court. While there is evidence that some debate has
oceurred in certain unusual circumstances (e.g., is a warehouse on public airport grounds
exempt?) the application of the exemption is apparently otﬁer‘wise clear and
straightforward.

The rationale for exempting the concessions is that they are provided primarily to
benefit the public. There is, however, a possibility that concessions need not be exemvpted.
It would appear that Michigan's precedent statute has, in severai states, been copied without
critical serutiny simply because it has been courtroom—tested California taxes the

possession of public property even if the site or facility is generally available to the pubhc
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III. Discussion of Taxation Methodology

Taxation Methods

The remainder of this report will deal with the potential <o+ nnssessory jnterent
taxation in New York. The section below provides capsule versions of two poesible means nf
taxing possessory interests: the property tax method and the excise tax methrd.

The property tax method of possessory interest taxation incliuces the felicwine

features:
o} it uses the value of the property and/or possessory interest to fetefnﬂizxe
the tax,
o the locality assumes responsibility for assessment, levying and collection.
o the revenues all go to localities.

The excise tax method, as used in the State of WashinQ‘ton, contains these features:

o = the amount paid to the owner in rent or bv the owner in contract fees
determines the tax,

o the property owner is responsible for the collection of the tsx snd for
remitting it to the State, and

o revenues are divided between the State and localities.
Comparisons of Taxation Methods

The Property Tax

The majority of states that tax possessory interests do so on & property tex basis.
Some value is aseribed to the interest (either direetly or by valuing the property involved)
and the tax rates are applied to this value. There are several advantages in using & property
tax in New York State for the taxation of possessory interests:

o the property tax represents a time-tested, traditional way of taxing those
who benefit from the services provided by local government;

(o) the administrative mechanisms for levying and collecting taxes are already
in place and are accepted as institutions by the public;

0 all tax revenues go directly to the local zovernments and other taxing
units, which are providing services to the possessory interests;
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o revenues sre regular and predictable;

o methods for valuing all kinds of possessory interests have already been
established in other states (California has published a booklet on possessory
interests) and current methods for valuing other types of property
(especially commercial) are easily applicable to possessory interests; and-

o the property tax is obviously based on tangible property, the value of which
cannot easily be concealed by the taxpayer.

Possible disadvantages associated with the use of the property tax are:

o although methods have been established elsewhere, valuing a possessorv
interest is usually relatively complicated. Several extra factors (term of
possession, restriction on use, ete.) must be taken into account; and

0 because a lien cannot be placed on the property held by a possessory
interest, the tax becomes an unsecured debt between the taxpaver and the
local government. This lack of imminent penalty could encourage the
taxpayer to delay payment, though legislation approved in 1983 (Chapter
541) provides a variable penalty interest rate which would diseourage
willful delays in tax payments in order to obtain higher investment yields.

The Excise Tax
Washington is the only state currently known to be using an excise tax on possessory
interests. Washington initially used a property tax, but switched to an excise tax after a

few years. Advantages recommending the use of an excise tax are:

0 valuation is easy as the tax is a simple percentage of the financial
transaction necessary to hold the possessory interest;

o] the property owner is responsible for collection of the tax (not liable),
whieh is paid at the same time as the rent or fee. The tax, would, in
effect, be negotiated as part of the transaction between the owner and the
user, probably meaning fewer payment delays or defaults; and

o] an excise tax would not require a new legal definition of real property.
There are several disadvantages attendant upon the use of an excise tax:

0 an entirely new administrative section would have to be created at either
the local or state level to receive the taxes and distribute the revenues;

o it would be difficult to guarantee that possessory interest financial
transactions (rents or fees) reflected true value. Owners could record one
rent for taxation purposes while collecting greater amounts "under the
table"; and

0 it woﬁld be difficult for locsl governments to predict tax revenues as the
rental and contract market is constantly changing.
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IV. A Proposal for the Taxation of Possessory Interests in State and
Federal Property in New York State

The Proposal

All the major points of the following proposal have been discussed in i':e prreedits
sections. The proposal elements are presented below in a cohesive form.

0 Possessory interests in state and federal property should be made tixable
whenever the holder of the interest is a non-exempt entity;

o Privately operated concessions on government property whieh is gererally
available to the public should continue to be exempt, e.g., at public
airports, marinas, subways, ete.; ' '

0 Eligible possessory interests should be taxed on a property tax basis:

o If existing contractual agreements do not take into account the pessibility
of taxation, possessory interests could be phased into full tax liebility in
annual inerements of 20%, achieving full taxation in five years. The phese-
in would be interrupted and full taxation immediately establishec if the

possessory interest contract or lease were renegotiated during the five
years.

Fiscal Impact Analysis

Due to several factors, it is difficult to precisely estimaté the potential fiscal effects
of possessory interest taxation in New York State. Although the data gathered for this
report is the most comprehensive compilatioh currenﬂy available, it is enticipated that
there are significant other possessory interests yet to be discovered. Some of the data,
especially that received from the largest public authorities, re‘presents oni_v generalized,
aggregate overviews. Also, several of the properties held bvy possessory interests currentlv
have pavments-in-lieu-of-taxes made on them; the exact extent and amcunt of these
payrﬁents are frequently undefined.

We estimate that if all possessorv interests in state and federal property in New York
were currently taxed, the total annual statewide revenues would be between 55 and 85

million dollars. If current estimated payments-in-lieu-of-taxes are deducted and the
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assumption is..made that concessions in public places will be exempted, additional revenue
sources would provide 13-14 million dollars. This difference is due primarily to the fact that
the Port Authority of New York and New Jersey is currentlv paving 44 million dollars
annually .to the localities in which its properties are located. In this respect, the Port
Authorify is an example of a government entity which acknowledges and compensates for
the local service burden creéted by exempt government propei’ties in private use.

The 13-14 million dollars in additional property tax revenue would come from
possessory interests in:

Federal property
(not including $50,000 from concessions) $7,500,000

State Public Authority property
(not ineluding $100,000 from concessions) $5,500,000

State Agency property )
(not including $350,000 from concessions) $ 421,000

Because its standard contracts usually contain a tax pass-back clause, the federal
government itself would have to bear the tax burden csused by its possessory interests.
However, the installations which would have the greatest tax liability have all been
established for years if not decades — years of tax exempt existence during which the
property users and the government have benefited and profited from local government
services. Meanwhile, the federal government has been paving taxes on its property and
possessory interests in other states and locales. There is no reason to expect that the
rélatively small cost inerease of 7 1/2 million dollars in New York will create any serious
problems. This increase seems especially insignificant when contrasted with the annual cost
(over $138 million in fiscal year 1980-81) of operating just one federal installation — the
Knolls Atomic Power Laboratory in Niskayuna.

Tax liability on possessory interests in publie authority propert,v‘ w{vill probably vary

from specific situation to specific situation, depending on individual contrects. Several of
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the authorities (especially the Metropolitan Transportation Authority) may have pre-
established agreements with their local governments which would preciude the payment of
property taxes. If taxation legislation were to include a clause allowing long stancing
possessory interests to be phased into full tax liability over a perioc¢ of vears, tax assumn*ion.
would be made easier. Some contracts could, no doubt, elso be rené_gotiated to further avoi
a sudden large increase in costs for either the authority or the lessee. Anyway, Table 4,
Appendix C, indicates that many public authority lessees may be enjoying lower than market
rents due vto the lack of & property tax expense. Taxation of these possessory interssts
would merely establish equity relative to other taxpaying private concerns.

Possessory interests in state agency property are the least significant of the three
categories. The net revenue estimate of $400 to $450 thousand ennually (assuming that
public concessions are exempted) would probably be somewhat offset by current tax
payments. The State presently pays either full or partial property taxes on 87% of its real
property (primarily land) statewide. Several of the possessory interests listed in Table 3,
Appendix B are on state property that is traditionally taxable (e.g. forest produet leases on
refores‘tation land and oil and gas leases on park land). A sample of several hundred state
ageﬁcy contracts, providé.d by the Department of Audit and Contrel, generally proved that
state lessees pay less than market level rents. Though nearly all these leases and licenses
are offered on a bid basis, the bidders realize that there usually isn't a property tax to be
paid. Meanwhile, taxpayers in the community are experiencing higher taxes to pay for the
services provided these properties. An exemption for state owned land is sometimes
justifiable, but there is no justification for exempting possessory interests in state property
used for private, non-exempt purposes. Whether the State or the lessee would bear the
burden of possessory interest taxation would depend on contract negotiations.

Table 1, on the next few pages lists, by locality, the potentially taxable possessory
interests in federal and public authority property.- Detailed descriptions of data collection

and estimate methodologies are to be found in Appendices A and C. State agencv property
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is not included because, although the associated potential tax revenues are relatively small,
the number of state revenue contracts is unmanageably large. It was only possible to gather
state agericy data by general category of possessory interests (see Table 3, Appendix B).
Suffice it to say that possessory interests in state agency. propertyv are as pumerous, diverse

and as widely distributed as state property itself.
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Summary

While the subject of possessory interest taxation is perhaps too esoterie or complex for
general consumption, the principles that -make taxation feasible and justifiable are very
basie. From an objective viewpoint, it is clear that when a non-exempt entity utilizes
exempt real property, a tax should be due the locality in which that property is located. The
issue of éxempt ownership is immaterial in such circumstances. The advantages of taxation
are obvious and the objections have been either refuted or suceessfully mitigated in this
report.

The report's proposal has been designed to answer all the questions raised previously
conceming the taxation of possessory interests. It aléo ah‘cicipates several issues which
could become stumbling blocks to legislation. =~ The report itse’if has provided a
comprehensive Sackground to the subject and has attempted to assemble the most complete
data base possible. ‘

The federal government will probably see an increase in costs as 'ghey are generally
contractually bound to assume tax liability. New York State government rﬁay bear some of
the burden, depending upon leasing agreements, but this will‘be offset somewhat by current
taxes paid. The tax need not, as some have claimed, disrupf any of the economic structure
of the State, nor create hardships for particular sectors (i.e., public authorities). |

Whichever way New York chooses to deal with the potential for the taxation of
’ poésessory interests, this report has established that there are no realistic objections which
cannot be effectively dealt with; the way has been paved for New York to fig‘nt an inequity

in its tax system and to significantly bolster the ‘tax bases of many local governments.
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APPENDIX A

Federal Property in New York

New York ranks near the bottom (only Connecticut, lowa and Maine are lower) in
terms of federal property as a percentage of total state acreage. The U.S. government owns
only 8/10 of one perceﬁt of the land in New York, compared with 91% of Alaska, 86% of
Nevada, 63% of Utah and 46% of California. In total, 32.7% of all acreage in the United
States is owned by the federal government.

The 0.8% of New York which is federally owned was, in 1979, composed of 0.2 million
acres of land and 99.1 million square feet of buildings. The total acreage was divided
between 202,482 rural acres and 43,433 urban acres. There were 1,094 installations with
9,347 buildings on these acres*.

The federally owned acres and buildings aré relatively valuable, however, as New York
xfanks fifth (preceded only by California, Texas, Virginia and Washington) in federal property
value as measured by the Advisory Commission on Intergovernmental Relations (ACIR). **
The ACIR estimates the total value of federal property in New York to be 8.6 billion dollars.
The General Services Administration (GSA) uses a cost estimate (which is essentially based
on original cost and therefore more conservative) but still ranks New York as 14th with a
total cost of 2.5 billion dollars.

, In volume 2 of its 1975 report, the Temporary State Commission on Sta}te and Local
Finances commented extensively on possessory interests in federal property in New York.
After a fairly detailed discussion of the legal background and a brief analysis of the

economic implications, the Commission recommended that:

# T.S. General Services Administration, "Summary Report on Real Property Owned by the
United States throughout the World as of September 30, 1979", Washington, D.C.

** Advisory Commission on Intergovernmental Relations, "Payments in Lieu of Taxes on
Federal Real Property", Washington, D.C., September, 1981.
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"The State ac:™r -: ti= =norcinating agercv with local governments,
should determine tr- .r.-=ct ~. .~ased federsllv-ovned properties on beth the

locel tax base and L' $ii:- ca-romy. The State sheuld then act to develop with

the federal governr -n* -nrectuiie grrantsments to address the particiiar

impact of these proner='». .1 7w 373} tax bas="* '

The Commission's comments fren .ine= = > veto message 1o 5.1732-A as a source and raisec .
several of the objections disrissed in tis report. In a sense, this repbrt represents g ~esult
of and a response to the Comz:niésic:n’:;: snelysis and recommendation.

An append'ix to the Tosmmissior’s report listed on seversl pages federel preverties
contracted out to or leasea b the privite sector. Using that list.ing as a basis for further
research, this report contains 2 more comprehensive listing. Virtually every federal agerey
with an office in New York was coniszted, though, of ccurse, not all had jurisdieticn cver
property. Table 2, followinz. details the results of those contaets. Responses varied, though
a standarized data request was used. The quality of propérty descrip‘gions varied widely, but
the contract fee or rent paid was always obtained. Valuation methods varied from property
to property; whenever possible, & loeal recent appraisal or market value estimate was use-,
but several properties were valved using the income, cost or leasehold value methods. No
deduction from value was msade for the owner's remainder interest. The appropriate locel
1979-80 full value tax rates were then applied to both direct and derived values and the
result increased by 10% to reflect the effect of inflation since 1980. |

No value is shown for eoncessions in federal parks and historic sites as the expectation
is that these will remain exempt. Table 2 may be realistically considered only a partial
listing, due both to the quality of some data responses and to the fact that the federal
government has been encouraging an active out-lease program for unused propert.v.v

Mr. Alan Greenberg of the New York office of the GSA commented in a phone

conversation that the federal government is now making & strong effort to lease as much of

* "The Real Property Tax", Report of the Temporary State Commission on State and Local
Finances, Volume 2, page 99, Albany, 1875.
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its vacant property as possible in an effort to generate sorely needed revenues. The obvious
conclusion is that possessory interest taxation involving federal property in New York would
probably significantly increase many tax bases statewide immediately and that these effects

would increase over time.
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B.1

APPENDIX B
Possessory Interests in State Ageney Property

The tables in Appendices B and C, following, represent the only known listings of
possessory interests in state owned property. Data for Table 3 in Appendix B was extracted
from the statewide Revenue Contract Report, prepared by the Department of Audit and
Control. Unfortunately, the Revenue Contract Report does not provide information on
property location. Such specifies can be obtained from the individual contracts (several
thousand). As mentioned in the report, the State currently pays taxes on over 87% of its
agency property. Such payments should be deducted appropriately from potentisl possessory
tax revenues. No attempt was made to determine which properties currently have payments
made on them, though several types (forest product leases in reforestation areas and oil and
gas leases in parks) are on land that is typically taxable,

Aggregate financial data on concessions was included. as it was impossible to
determine, without location data, which ones were publicly accessible. Publicly accessible
coneessions would not be subject to possessory interest taxation under this proposal. It can
be roughly estimated that this would reduce the total potential tax revenue by $350,000.

All possessory interests in Table 3 were valued by a leasehold value method, the
details of which are in a footnote to the table. No deduction from value was made for the

owner's remainder interest.
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Table 3. Summary of Real Propeft,v Owned by New York State Agencies and Lesgsed or
Licensed to the Private Sector 1981-821 by Property Type.

A Estima*ted
Nnual Rent or Estimated Potentizl Anmual

Property Type License Fee Property Value?  Property Tax3

1. Small Coneessions
(ineluding food, ski, and golf
shops, boat tours, riding
stables, State Exposition ‘ ‘
booth rentals, ete.) $ 3,078,000 $ 11,666,000 $350,060

2. Restaurants, Large Food
Concessions and Commercial
rentals
(including institutional food
service, banks, parking lots,
various retail stores, gas _
stations, ete.) - 2,397,000 9,085,000 273,000

3. Land (including easements) end
Building (total and partial)
Kentals o . 822,000 3.115.000 93,000

4, Oil and Gas Leases
~ (exploration, pipeline, and : : :
storage) 426,000 1,751,000 53,000

5. Entertainment (at State Expo) 310,000 282,0004 9,000

6. Forest Produets (sale of
standing timber) 270,000 246,0004 7,000

7. Miscellaneous (including spsce -
for vending machines, TV's, phone
booths, silver recovery from X-Rays

and park lodge operations) 314,000 1.190,000 36,000

TOTALS | $ 7,653.000 $ 27,335,000 $821,000

1Data Source - Contract Revenue Report, N.Y.S Dept. of Audit & Control. March 1982,
2Calculated on a leasehold value basis, assuming a 5 vear lease and a 10% discount rate.
3Caleulated assuming a 3% average full value tax rate

4Short term lease means lower leasehold value.
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APPENDIX C
Possessory Interests in State Public Authority Property

Datab for ‘Table 4, follow)ying, was gathered via a standerd data request letter sent to
large public authorities, commissions and other state franchised organizations. ’Responses
varied from the extremely detailed to the general overview. For several authbrities
(especially the Thruway, Port of New York and Metropolitan Transportation Authorities) the
work required to prepare comprehensive data on their leased holdings was too time
consuming and expensive. For such cases, only an aggregate value figure and an i‘ndicatioﬁ
of the types of property use were required.

~ Surprisingly, very few of the forty plus public authorities, commissions, corporations,
ete. contacted evinced any opposition to the concept of possessory interest taxation.- The
letter sent to them requesting date contained several questions designed to provide them the
opportunity to estimate effects and make their position on the issue clear. :Amon‘g»' those
that did respond to the questions:

1. The Industrial Exhibit Authority felt that the burden of any tax would fall upon
the Authority itself.

2. The Energy Research and Development Authority stated that, "Possessory
interest taxation below 50% of the applicable real property tax, in our
judgement, would not have a material adverse effect on the conduct of these
businesses."”

3. The Waterfront Commission of New York Harbor claimed that, "Any taxation
policy that inecreases costs in the Port of New York would definitely have an
adverse effect on our Port." Apparently the Commission felt that other ports on
the Atlantic and South Gulf coasts would gain a competitive advantage.

4. The Battery Park City Authority maintained that, "The entire development of
Battery Park City would be imperiled if a tax on the possessory interest of the
developers were to be imposed. Such a possessorv interest tax would also reduce
the income (and therefore the security) available for the repavment of BPCA's
moral obligation bonds." (See Table 3, page C.3.)

Aside’ frorh these comments, the authorities, ete. voiced no opposition to the idea of

possessory interest taxation. In fact, as a group, their replies to the data
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request were generally prompt and detailed and their attitude cooperative. Only one

authority (the N.Y. Job Development Authority) failed to provide reasonably complete data.

However, the quality of the property descriptions varie¢ widely. though the contract rent

was always listed. Valuation methods varied from property to property; whenever possible,

- a local recent appraisal or market value estimate was used, but several properties were

valued using the income, eost or leasehold value methods. No deduction was made for the

owner's remainder interest. The appropriate locsl 1979-80 full value tax rates were then

applied to both direct and derived velues and the results increased by 10% to reflect the

effect of inflation since 1980.
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APPENDIX D

THE PEOPLE OF THE STATE OF MICHIGAN ENALT:

211.181 Taxation of lessees or users of tax-exempi PUOCETIV; 2xceniions:
concessions.

Sec. 1. (1) When any real property which for any reason is exempt
from taxation is leased, loaned or otherwise mace available to and used by
. a private individual, association or corporation in connection with @
business conducted for profit, except where the us2 is by wav of &
concession in or relative to the use of a pubiic sirpert, park. market.
fairground or similar property which is availabls to the use of the genera:
publie, that lessees or users thereof shall be sutiect to iexatien in the samea
amount and the same extent although the lessee or user were the owner of
such property. The foregoing shall not apply to federal property for which
payments are made in lieu of taxes in amounts equivalant to taxes which
might otherwise be lawfully assessed or property of anv stete-supported
educational institution, enumerated in Section 4 c¢f Article 8 of the
constitution.

(2) In counties of over 1,000,000 in orcer to determine whether a
lessee or user at an airport is a concessionaire within the provisions of this
"act, and whether the use of real property usecd in ecnnection with the
concession operation is essential to the concession cperation so as to come

within the exception contained in this act, it is required that the following.
basic tests be met:

(a) It shall have the exclusive right and duty to render a necessary of
customary service, based on a contract entered into requiring that it

render goods or services either to the grantor or to the general public on
behealf of the grantor;

(b) The service rendered must be available to the general public on 2
nondiseriminatory basis; -

(¢) Use of real property in conneetion with a service concession must be
a necessary and integral part of the concession operation. ’

211182 Assessment and collection; action of assumpsit.

Sec. 2. Taxes shall be assessed to such lessees or users of real property
and collected in the same manner as taxes assessed to owners of reel
property. except that such taxes shall not become a lien against the
property. When due, such taxes shall constitute a debt due from the lessee
or user to the township. eity, village, county and school distriet for which
the taxes were assessed and shall be recoverable by direct action of
assumpsit.



APPENDIX E

Model Poésessory Interest Taxation Bill

AN ACT to amend the real property tax law,
in relation to assessment and
taxation of lessees and users of
certain tax exempt property

The People of the State of New York, represented in the Senate and Assembly,

do enact as fé]loi)vsz .
Section 1. The real property tax law is amended by adding a new paragraph i to
subdivision twelve of section one hundred two to read as follows:

@) Th_e possessory interest of a private lessee or contractor which uses real

property owned by thernited States or the state of New York where the property

would be subject to real property taxation if owned by such lessee or contractor,

except where the use is by way of a concession which is available for the use of the

ge‘ﬁeral public and is located in ér adjacent to a publie airporf, park, market,

fairground, road, pier, marina, railroad, busline, subway or similar property which is

available for the use of the general public.

§2. The section heading and subdivision one of section four hundred two of such
law are amended to read as foilows:

§402. Unitéd States or state property held under lease or contract [of salel.
1. whenever the 1egé1 title of reai pfoperty is in the United States, or in the state of
New York, but the ﬁse, occupation or possession thereof is in a person, partnership,

association or eorporation, or his or its successor in interest, under a lease, contract

[of sale], ogtion or other agreement [whereby a right to acquire the premises through
an option, a first privilege or a first refusal is granted, or whereby upon one or more
payments the legal title thereto is to be or may be acquired by such person,

partnership, association or corporation], such that the interest is a pessessory interest




described in paragraph (i) of subdivision twelve of ze2sicn =~ = =.unirst v of this

~ -

chapter, his or its interest in such real property shall be 23sessed and 1uxac [es] in the

same amount and to the same extant as though the lessev. contrsetor - yser were the

owner of such real property and shall be entered in the assessment roli in the same:

manner as if such person, partnership, association or eorporation hzli *he lezal title to

such property, except for the addition to the desecription of the oreparty ¢f the name

of the owner and of the words "interest under leas=", "intzrest under contract”,

"interest unde.r option", or other appropriate words deszriptive »f tha inter~est in the
property so assessed. [Such assessment shall be at the full value of such interest.]

§3. Subdivision two of section four hundred two of such law is amended to
read as follows:

2. [The assessors shall add to the assessment roil eppositz the deseription of
any such interest a notation stating that the real property itseif so owned by the
United States, or by the. state, is not to be taxed. Every notice of sale or other
process and every conveyance or other instrument affecting the title to any such
property, consequent upon the non-payment of any such tax, shall eontain & statement

that such legal title is not sold or to be sold or affected) Taxes shail be assessed to

the lessees, contractors or users of such real property and colleetad in the same

manner as taxes assessed to owners of reel property, except that such taxes shall not

become a lien against the real property of the United States or of the state of New

York. When due, such taxes shall constitute a debt due and swing fiom the lessee,

contractor or user to the municipal corporation or special distriet for which the taxes

were levied and shall be recoverable by action in supreme eourt.

§4. DPossessory interests in existence on the effective date of this act shall be

partially exempt from taxation for the next succeeding four years in accordance with



this section; provided, however, that 1) if the lezse, ~cntrant. ©iui o7 other
agreement is renegotiated or renewed and sueh renegntintion e o2, dECOMeEs
effective during those four years, the partial ‘exemption shali ro. b2 available
subsequent to the effective date of the new agreemént, and 2) if the iease, contract,
option or other agreement contains any provision assigning labilit; setween the
parties in the event that real property taxes are imposed, thé purtigl e~emption shall
not be available to possessory interests :created thereunder. Exespt i» Ihe instances
set forth above, for the first taxable status date oécurring subsequent i the eifective
date of paragraph (i) of subdivision twelve of section one hundred two, o+ 2dded by this
act, possessory interests shall be exernpf from taxation by ény munieipal corporation
in which located to the extent of eighty percent of the assessed value; for the seecond
taxable statps date, to the extent of sixty percent; for the third taxable status date, to
ihe extent of forty percent; and for the fourth taxable status date, to the extent of
twenty percent. . w

§5. This act shall take effect on the first day of January next succeeding the

date-on which it shall have become a law.

Underlined material is to be added;
Waterial in brackets is to be omitted.





