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EXECUTIVE SUMMARY

In his January 7, 1992 Message to the Legislature, Governor Mario M. Cuomo
announced his intention to appoint “a panel of experts to study real property tax exemp-
tons, their impact on local governments and their effectiveness in achieving statewide
policy objectives.” Governc;r Cuomo further indicated that the panel “will make recom-
mendations regarding any exemptions that may be suitable for restricting or converting to
local-option status, and it will develop a uniform classification tax rate system that could

be adopted at local discretion.”

Accordingly, the Governor’s Panel on Property Tax Exemption and Classification
Issues was formed in October, 1992. The Panel consists of 13 appointed members, withan
additional 10 members servingin an ex—officio capacity. In additionto its members, repre-
sentatives of various not-for-profit organizations and local governments participated in
the Panel's meetings and those of its subcommitiees, participated in information—gather-
ing sessions devoted to special iSSueé, and submitted writien material germane to the

Panel’s work.

The process used by the Panel to develop its recommendations consisted of individual
subcommittees working on their subject areas, with results presented to and discussed by
the entire Panel. Staff support was provided to the Panel by the Division of Equalization

and Assessment.

The Panel held four general meetings between October 1992 and September 1993. All
were held at the offices of the Division of Equalization and Assessment in Albany; New
York. Numerous subcommittee meetings were also held, at various times and locations,
and a special meeting with local officials on condominium assessments was held in
Scarsdale. The meetings were open- to all interested persons, and information on the times
and locations of the meetings was sent to non-Panel participants who expressed an inter-

esl in attending.

The Panel developed twenty recommendations which it believes would improve the real
property tax and its administration. These recommendations follow. They are discussed

in full detail, along with relevant background information, in the body of the report.
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R dation #1 — M al Option E i
All future exemptions and, wherever possible, exemptions that are now mandated by law,
should be made local option. The option available to taxing jurisdictions should be in the

Jormof an opt in — that is, the municipality would have to take positive action to allow the
exemption. Duplicative exemption statutes should be consolidated.

Re mendation #2 - r Laws and Better T ayer Info ion

Exemption laws should be amended where necessary to make them easier to understand
and consistent.

Recommendation #3 - Fixed-Dollar vs, Percentage of Value

Fixed—dollar exemptions should be changed to exemptions based on a percentage of prop-
erty value, '

Recommendation #4 - Assessment of Condominiums

Existing restrictions on the assessment of condominiums should be repealed for all assess-
ing units other than New York City and Nassau County.

R lation #5 - Tax Base Shari

The concept of tax base sharing should be studied as a means of realigning the fiscal capaci-
ties of neighboring communities experiencing non-uniform pattermns of growth.

Recommendation #6 — Availability of Data on Exempt Property

To increase the availability of accurate data on the value of exempt property, and to inform
taxpayers, local governments, and State policymalkers of the fiscal consequences of exemp-
tions, both revaluation of all property and local tax expenditure reporting should be
encouraged on a statewide basis.

Recommendation #7 — Undevelo and Less-developed State

Establish a threshold beyond which affected local govermnments will be compensated by the
State government for the presence of exempt State land within their boundaries.
Recommendation #8 — Land No er Required for State U:

There should be more timely and efficient review of State land holdings, with sale of property

no longer required for a State purpose. The disposition process should be more streamlined
and incentives should be given to agencies to dispose of unneeded land.



Recommendation #9 — Exemptions for Consulates and Diplomat Residences

Municipalities having this type of exempt property should explore with the U.S. State Depart-
ment the possibility of receiving compensation for services provided to foreign diplomats.

Recommendation #10 - Business Investment Exemption (RPTL §485-b)

Taxing units should be granted the right to: (1) grant the business investment exemption to
certain types of business activity only; (2) grant the exemption only in specified geographic
areas; and (3) change the project—cost threshold for qualification to a locally determined
figure.

The State should provide financial assistance to those local governments most heavily im-
pacted by the following exemptions: railroad ceilings (RPTL §§489-a— 489-ss); agricultural

assessments (Agriculture and Markets Law, §§305, 306); and forest property (RPTL §§480,
480-q),

Recommendation #12 - Forest Exemption Program

The RPTL §480 forest exemption (Fisher Program) should be phased out, and participants
should be given the option of transferring their lands to the RPTL §480-a program. Indus-
trial forest owners should be given the option of enrolling under a less stringent management
plan in exchange for receiving a lower level of exemption.

Recommendation #13 — Local Option Provisions Under §420-b

Change the local option in §420-b fromopt out to opt in and allow municipalities to determine
the extent of exemption. Include in the law a five-year sunset period for all existing §420-b
exemptions, at the end of which time they will or will not once again become exempt, depend-
ing on the extent to which the taxing jurisdiction opts in to the exemption program. Specify
that, once a municipality has opted in, that decision must be reviewed every five years and
renewed, by new legislation, if the program is to continue.

Recommendation #14 — Prope Used for “Moral and Mental Improv nt”

Consider moving the moral and mental improvement exemption from §420-a to §420-b,

Recommendation #15 — Service Charges

. Legislation should be enacted that would allow municipalities to impose charges on tax—

exempt property for services provided by the municipalities or by special districts on their
behalf.



Reco me ation #16 - Definition of Eligible P oses and Propert

The State Leg:slature should define certain terms related to eligibility for exemption and
should codify these definitions in exemption statutes.

Recommendadtion #17 - Acreage Limitations

There should be statutory limits on the amount of land owned by an organization, within a
municipality, that is eligible for exemnption, if such land is used mfrequently  for the purposes
of the organization.

. # - L3 r
Rather than require municipalities to grant property tax exemptions to veterans, the State

should administer any tax abatement for thern through the personal income tax and should
assume all costs associated with such abatements,

Recommendation #19 - Senior Citizens

Localtaxing jurisdictions should be given more authority in determining certain key features
of the senior citizens exemption.

R ion #20 - Tax Circuit Br. r

The State should review the personal income tax “circuit breaker” for properiy tax payments
to determine whether changes should be made to make the program more effectwe



PART I. INTRODUCTION

In his January 7, 1992 Message to the Legislature, Governor Mario M. Cuomo
announced his intention to appoint “a panel of experts to study real property tax exemp-
tions, their impact on local governments and their effectiveness in achie\_rlng statewide
policy objectives.” Governor Cuomo further 1nhdlcated that the panel “will make recom-
mendations regarding any exemptions that may be suitable for restricting or converting to
local-option status, and it will develop a uniformn classification tax rate system that could

be adopted at local discretion.”

Accordingly, the Governor's Panel on Property Tax Exemption and Classificaﬁon
Issues ﬁas formed in October, 1992. Chaired by Karen B. Johnson, former Mayor of
Schenectady, the Panel consists of 13 appointed members, with an additional 10
members serving in an ex—officio capacity. in addition to its members, repreSentatives of
various not-for-profit organizations and local governments participated in the Panel’s
- meetings and those of its subcommittees, participated in information-gathering sessions
devoted to special issues, and submitted written material germane to the Panel's work.

The Panel's membership is as follows:

oin Members

Karen B. Johnson, former Mayor of Schenectady, Chairperson
Lawrence Aaronson, Mayor, Village of East Hills
Sandra A. Aery, Sole Assessor, Town of Harrletstown
Gerald Benjamin, Chairman, Ulster County Legislature
The Honorable Charles D. Cook, Member of New York State Senate
Randy H. Deal, Director, Madison County Real Property Tax Services
Steven Gold, Director, Center for the Study of the States, Rockefeller Institute
Carol O'Cleireacain, Director, New York City Department of Management
and Budget (represented by Martha Stark and Simon Salas)
Raymond Paolino, Director, Bureau of Business Research, NYS Department of
Economic Development
The Honorable Francis J. Pordum, Member of New York State Assembly
Shirley Raffensperger, Supervisor, Town of Ithaca _
Peter Swords, President, Nonprofit Coordinating Comrmnittee of New York
Lowell J. Tooley, Manager, Village of Scarsdale



Ex-Officio Members

Robert Fleury, Associate Attorney, New York Siate Office of General Services
Peter Baynes, Director of Intergovernmental Finance, New York State Conference
of Mayors and other Municipal Officials

Mary Hanak, Executive Director, New York State Association of Supervisors and
County Legislators : :

George Robertson, President, Schenectady Economic Development Corporation

Anthony Giardina, General Counsel, New York State Office of Rural Aflairs

Jay Halfon, Executive Director, New York Public Interest Research

Murray M. Jaros, Special Counsel, New York Association of Towns

Linda Gibbs, Special Advisor, Financial Division, City Council, City of New York

Patricia Salkin, Director, Government Law Center, Albany Law School

Philip Wardwell, Assistant Director, Division of Legal Affairs, New York State
Department of Environmental Conservation

At the Panel’s first meeting (October 29, 1992), a decision was reached to work first on
that portion of the Governor's charge relating to exemptions, postponing the portionrelat-
ing to classification until recommendations relative to exemptions had been developed. To

accomplish the work, four subcommittees were organized, by type of exemption, as

follows:

Intergovernmental Exemptions — (Chairperson: Gerald Benjamin}

Economic Development Exemptions — (Chairperson: Raymond G. Paolino)
Organizational Social Purpose Exemptions — (Chairperson: Shirley Raffensperger)
Individual Social Purpose Exemptions — (Chairperson: Martha Stark®)

This four-way classification in large part reflects the underlying reasons for the grant-
ing of exemptions. Intergovernmental exemptions hinge on the “immunity” principle, by
which lower levels of government may not tax the property of higher levels, and the realiza-
tion that taxing their own property is fiscally illogical (“intra-municipal economy”
principle). Economic developmeht exemptions reflect government policy decisions to pro-
vide economic incentives in the form of property tax reductions, to certain types of
businesses and/or industrial sectors. Organizational social purposes exemptions reflect
the principle of public benefit: they are granted to orgamgations rendering services to the

public, on a not-for-profit basis, which otherwise might have to be provided by

* Representing Careol O'Cleiracain.



government itself, Individual social purpose exemptions, all of them partial, are granted to

individual taxpayers in response to financial need or other special merit.

A complete listing of the 180 property tax exemptions available in New York, showing
the four classes established by the Panel and assigned to its subcommittees, is given in
AppendixIL. It should be noted that these exemptions are provided under a wide variety of
statutes other than the New York State Real Property Tax Law (RPTL), ranging from the

Agriculture and Markets Law, to the Transportation Law, to international treaties.

The process used by the Panel to develop its recommendations consisted of individual
subcommittees working on their subject areas, with results presented to and discussed by
the entire Panel. Staff support was provided to the Panel by the Division of Equalization

and Assessment.

The Panel held four general meetings between October 1992 and September 1993. All
were held at the offices of the Division of Equalization and Assessment in Albany, New
York. Numerous subcommittee meetings were also held, at varfous times and locations,
and a special meeting with local officials on condominium assessments was held in
Scarsdale. The meetings were open to all interested persons, and information on the times
and locations of the meetings was sent to non-Panel participants who expressed an inter-

est in attending.

The remainder of this report is organized as follows. Part 1I presents an overview of
exemptions in New York, showing the current composition of exempt property value and
its relationship to taxable value, Part Il outlines the Panel's recommendations, which are
organized according to the same four broad exemption categories discussed above. The
last section of the report, Part IV, discusses the Panel’s plans for clompleting its work rela-
tive to classification of real property for tax purposes and the issue of taxation of

possessory interests in exempt government-owned property.
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PART II. PROPERTY TAX EXEMPTIONS IN NEW YORK

A, Introduction

The primary motivation for re-examining property tax exemption policy is the critical
fiscal situation facing many of the State’s local governments at the present time. Due to the
poor performance of other revenue sources, éspeciaily during the recession of the early
1990s, local governments have increased the s.haré of their revenues which is derived from
property taxes. The shares derived ffom other sources, such as non-property taxes, have
fallen, while the federal aid share of local funds accounts for about half as much as it did

two decades ago (Figure 1).

Moreover, exemptions do not fall evenly on all of New York’s local governments. The
State Board of Equalization and Assessment has determined that exempt property
comprises over three-quarters of the tax bases in a few municipalities, and over fifty per-
cent in many more.* Such municipalities are at a decided disadvantage during shorifalls
in other revenue sources: if they increase their reliance on the property tax, disproportion-
alely large tax rate increases will result. As one recent study concluded, exemptions are

now “a significant source of fiscal stress for (local) taxing units” in New York.**

The need for local revenue is not the only reason for considering changes in exemption
policy. The considerations of equity and accountability also argue for finetuning New

York's current exemption programs:

® TIs it fair for propertieé to receive services for which they do not pay?

® Does it undermine accountability when the State grants exemptions, the cost of
which must be borne by local governments and local taxpayers?

A review of exemptions is even more pressing in New York than elsewhere because of

the relatively large number of separate exemption provisions (180) found in our laws. In

* New York State Board of Equalization and Assessment, Exemptions from Real Property
Taxation in New York State: 1991 ment Rolls.

** John K. Mullen, “Property Tax Exemptions and Local Fiscal Stress,” National Tax Journal,
December 1990.



addition to reduéing local tax bases, this large number of exemptions significantly compli-

cates real property tax administration, imposing undue processing burdens on local

governments,
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B. Current Exemption Levels

On the county, city and town assessmenti rolls prepared in 1991, approximately 26
percent of all real property value in New York was exempt from taxation. This figure, based
as il is on locally recorded valuations, may be conservative, for the municipalities which
have not updated assessments in many years have little incentive to keep values on wholly

exempt property current with those on taxable property.’

More than one million parcels, or approximately one in every five, have some type of
exemption, Of these, the overwhelming majority (some 85 percent) are partial exemptions,
with the largest number of these (over three-quarters of all partial exemptions) being
granted to veterans. Virtually all the remaining partial exemptions are those granted to
low-income persons aged sixty—five or more, with significantly smaller numbers compris-
ing those granted to farmers, owners of forest land, and businesses making certain real

estate improvements.

~ Table 1 shows a breakdown of exemptions and-exempt value according to eight brogd
categories‘. Asis evident from the table, the partial exemptions {primarily those in GroupA)
comprise the lion’s share in terms of exemption numbers but represent a relatively small
share of the total value exempt (about 10 percent). On the other hand, more than sixty
percent of the value exempt is accounted for by property of governments and subsidized
housing. Substantial shares are also accounted for by charitable and community service
property (16 percent) and industrial and commercial property (11 percent). Appendix 11l
gives a more detailed breakdown of the eight broad groups in Table 1, showing the inci-
dence of exemptions granted under each individual statute. It is important to note that the
- figures cited reflect the statewide situation; obviously, the situations of individual munici-

palities depend on their particular property mixes,



Group

A Residential Property other than Multiple Dwellings and
Non-Residential Property Owned by Certain Individuals

B. Property of New York State Government and Agencies

C. Property of Municipal Governments and Agencies, School
Districts, BOCES, and Special Districts

D, Property of U.S. and Foreign Governments and Agencies,
International or Interstate Agencies, and Indian Tribes

E. Property of Private Community Service Organizations,
Social Organizations, and Professional Societies

F. Indﬁstrial, Conimerciai. and Public Service Pi‘operty

G. Urban Renewal Propetty, Public Housing, and Private
Subsidized Housing (Multiple Dwellings) '

H. Agricultural and Forest Property
Total, Valid Exemption Codes
Invalid /Inéomplete Codes

TOTAL

Source: New York State Board of Equalization and Assessment.

1,090,013

Equalized

No. of Exempt Value

‘Exemptions (000)

799,089 $ 30,156,544
16,196 38,031,556
79,841 117,654,271
2,766 29,670,301
53,978 57,114,929
95,005 38,027,801
' 55,105 35,558,662
56,960 2.383.465
1,088,940 $ 348,597,529
1,073 369,570
$ 348,967,099

Some of the State’s municipalities are dramatically affected by exempt property (Table

2). In eight towns and four cities, over two-thirds of the real property value has been

removed from the tax base through exemplions. Some twelve cities and twenty-five towns

lost more than half their tax bases to exemptions. Counties, with their typically greater

variety of property types, showed less extreme concentrations of exempt property., but

between 40 and 50 percent of property value was exempt in seven of them.




Counties Cities Towns .

Percent Percent Percent

Exempt Exempt - Exempt
1. St. Lawrence 49.7 | Watervlet (Alb.) 75.8 | Ashford (Catt.) 90.6
2. Albany 48.1 Albany (Alb.) . 73.0 LeRay (Jef.) . 85.3
3. Clnton 45.6 | Ogdensburg(St.L.) 71.6 Waddington (St. L.}  82.0
4. Oneida 45.6 | Rome (One.) _ 67.5 Lewiston (Nia.} 81.0
5. Niagara 43.1 | Hudson {Col.) 63.3 Alfred (AlL) ' 75.0
6. Jefferson 42.6 | Utica (One.} 59.1 Massena (St. L.) 74.4
7. Tompkins 42.0 | Syracuse (Ono.) 58.5 Marcy (One.) 66.9
8. Cattaraugus  36.9 | Ithaca (Tom.} 57.8 | Waverly (Fra.) 67.8
9. Allegany 34.7 | Plattsburgh (Cli.) 53.9 Belfast {All.) 66.5
10. Onondaga 33.2 | Fulion {Osw.} 52.1 Plattsburgh (Cli.) 64.6

Source: New York State Board of Equalization and Assessment.

* The figures in Table 2 do not consider “payments in lieu of taxes,” ofien paid on exempt
property owned by entities such as industrial development agencies and public authori-
ties. The payments in question may be significant in many instances but are typically
lesser amounts than the taxes which would be levied were the property taxable.

C. The Issue of Local Option

Many of New York's exemption statutes require that local governments. grant the
exemptions in question to all qualified applicants; these exemptions, which comprise
approximately 84 percent of all exempt property value, are generally referred to as the
State-mandated exemptions. The remainder may be authorized by local taxing jurisdic-
tions at their option. The major local option exemptions aré those which can be awarded to
low-income persons aged sixty-five or more, those granted to the not-for-profit commu-
nity service organizations which are not eligible for constitutionally mandated exemptions

(RPTL §420-b), and certain types of exemptions granted to veterans.

Some local options, ‘such as that provided in RPTL §420-b, are so—called “opt-out”
arrangements, whefeby téxing units authorize the exemption by default unless they pass
alaw or resolution explicitly denying it. Others, such as the exemption for low-income tax-

payers aged sixty-five or more (RPTL §467)}, are “opt-in” arrangements. Generally, local



governments express a preference for opt-in, indicating that opt—out creates the feeling of
“entitlernent” on behalf of the benefiting taxpayers. They note that once this entitlement is

established in State law, it is politically difficult to deny theexemptions through local laws.

Table 3 shows that the gréat majority of local county, city, and town governments
authorize local option exemptions, even when the option is based on the opt-in principle
(e.g, exemption for low-income persons aged sixty—five or more; business investment
exemption}. School districts, while virtually unanimous in authdrizing the exemption for
the low-income senior citizens, are more likely than not to deny the exemption for busi-
ness investments in real property improvements. In the case of RPTL §420-b exemptions
for not-for—pfoﬁts, State officials believe that rélatively few local go{rernments appear to
have opted out, and some of those doing so have denied the exemptions in question to only
certain types of organizations (formal reporting of §420-b opt-outs to the State govern-

ment is not required}.

Percent of Taxing Units Authorized

Exemption | Counties Cities Towns lsi;:!:l.‘!‘_;zéé
Low-Income Persons
" Aged 65 or More (RPTL §467) . 96.5% 98.4% 93.9% © 96.7%
“Alternative” Veterans (RPTL §458-a) 77.2% 74.2% 69.7% apgﬂgble]
Business Investment (RPTL §485-b) 86.0% 83.6% 74.9% 44.3%

Source: Assessors’ Annual Reports, as submitted to the Division of Equalization and
Assessment.
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PART III. RECOMMENDATIONS

A. General Exemption Issues

A number of issues were identified by the Panel which relate to exemptions in general
rather than to a particular exemption or type of éxemption. These include broad questions
of exemption policy such as the appropfiate level of government for vesting of decision- .
making, public information, and the quasi-exemption grantied to certain properties
through assessment restrictions. Recommendations on matters of this nature are out-
lined in the current section and recommendations relating to the four broad exemption

types studied by the Panel’'s subcommittees are presented in subsequent sections.

Recommendation #1 — Mandatory vs. Local Option Exemptions

All future exemptions and, wherever possible, exemptions that are now mandated
by law, should be made local option. The option available to taxing jurisdictions
should be in the form of an opt in — that is, the municipality would have to take

positive action to allow the exemption. Duplicative exemption statutes should be
consolidated.

The Panel finds little logic or rationale in New York statutes regarding the matter of
mandatory vs. local option exemptions. The mandatory exemptions seem to share no
particular attribute which would be sufficient to deny local governments the option of
deciding whether to grant them or not. Examples of obvious inconsistency, with a given

exemption mandatory and a similar one optional, are comumon in the statutes.

For example, Real Property Tax Law §420-b authorizes exemption fdi' 15different types
of social purpose organizations, and it is‘a local option exemption. However, there are a
number of organizations similar to these whose exemptions, under separate sections of
the Real Property Tax Law, are mandated. Examples are: institutes of arts and sciences
(§424), opera houses (§426), performing arts buildings (§427), fraternal organizations
(§428), interdenominational centers (§430), theatrical corporations (§432), historical
societies (§444), cemeteries {(§446), agricultural societies (§450), veterans organizations
(§452), associations of volunteer firemen (§464), and nonprofit health maintenance
organizations (§486-a). This inconsistency should be corrected: all of these exemptions

should be local option. In addition, to simplify exemption administration and facilitate
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public understanding, duplicative exemplions under Article 4 of the Real Property Tax
Law, such as the ones cited above, should be consolidated. Perhaps, once their eligibility

requirements are made consiétent, they could all be grouped under §420-b.

All local option exemptions statutes should require that taxing jurisdictions opt in to
exemption programs rather than opt out. A requirement to opt in gives the taxingjurisdic-
tion time to evaluate the potential impact of the exemption, thereby allowing it to make an

informed judgment about whether or not the exemption should be allowed.

Recommendation #2 — Clearer Laws and Better Taxpayer Informadtion

Exemption laws should be amended where necessary to make them easier to under-
stand and consistent,

The language of some exemption statutes is extremely difficult to understand,
probably discouraging participation in exemption programs and certainly making admini-
stration of these programs very troublésome for assessment officials. There is also a need
for exemption information which is more understandable to taxpayers. Particularly con-
fusing is the language of the senior citizen and veterans exemptions, as shown by the need
~ for the State to issue lengthy instruction manuals and large nﬁmbers of legal opinioris to
help assessors administer the law. It is recommended that all exemption statutes be re-
viewed and, wherever possible, language simplified so that eligibility requirements are

clear,

The issue of consistency in exemption statutes goes beyond consistency of provisions
within a single exemption law: an even more important consideration is consisténcy
among exemptions in terms of exemption policy. The followingare examples of the kinds of

inconsistencies that are to be found among exemption programs:

® There are two tax abatements for senior citizens — the property tax exemption
and the income tax circuit breaker. While both abatements are based on
income, eligibility for the circuit breaker requires that one's property taxes be
“excessive” (that is, more than some percentage of income}, whereas eligibility
for the property tax exemption depends merely on meeting the income require-
ments. Despite this, the dollar benefits of the property tax exemption are larger
than those under the circuit breaker program. '
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® Averybasic problem here is that there are two abaternent programs for the same
class of taxpayers. If there is to be a tax abatement for senior citizens, there
should be only one program, and that should be one that combines the features
of both in a way that is consistent with government policy. ‘

¢ Perhaps the most glaring inconsistency is the existence of two different property
tax exemptions for veterans. The requirements of these exemptions differ so
much that it is impossible to see what, if any, public policy is.being advanced. If
the abatement for veterans is to continue as a property tax exemption (which the
Panel believes it should not [see Section DJ), the two existing exemptions should
be consolidated to produce a program that truly reflects the State’s intentions
with respect to veterans benefits.

Recommendation #3 — Fixed-Dollar vs. Percentage of Value

Fixed-dollar exemptions should be changed to exemptiéns based on a percentage
of property value.

There are currently three exemptions which grant a fixed-dollar amount of tax—free
value: the “eligible funds” veterans exemption granted under RPTL §458, the exemption
for clergy residences granted under RPTL §460, and the exemption granted to volunteer
firefighters living in villages under RPTL §446. Because the level of assessment varies dra-
matically throughout New York's assessing units, the value of these fixed-dollar partial
exemptions can also vary dramatically, even for two taxpayers who are similarly situated.
In the Panel’s view, calculation of the exemption based on a percentage of assessed value
would be a more equitable alternat'ive to the current fixed-dollar approach. This'change
would also remove a potential obstacle faced by municipalities considering reasseésing to

full (market) value.

Recommendation #4 - Assegment of andomim’u_ ms

Existing restrictions on the assessment of condominiums should be repealed for all
assessing units other than New York City and Nassau County.

Under §581 of the Real Property Tax Law and §339-y of the Real Property Law, condo-
minjiums must be assessed as if such properties were not owned on a condominium basis,
i.e., as if they were rental units. This requirement results in underassessment of the con-
dominium properties in question. Certain smaller condominium buildings in New York

City and Nassau County are excepted from this rule, as are all condominjums located in
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“approved assessing umts” employing dual tax rate systems permitted under RPTL Article
19. The requirement is technically classified as an assessment restriction, not an exemp-
tion, but it has essentially the same effect on local tax bases as an exemption. No public

purpose for this restriction has been iden‘_[iﬁed by the Panel.

The Panel finds the restriction on condominium assessments to be both inequitable
and administratively burdensome. For all other property. the property tax is an ad
valorem tax: market value indicates what the assessment should be. There is no reason to
expect that the prices willing and informed buyers pay willing and informed sellers are less
indicative of value for condominiums than they are of the values of single-family homes.
There is also no reason why one type of ownership arrangement should be subsidized

({typically by as much as one—quarter to one-third) at the expense of another,

Furthermore, unreasonable burdens are imposed on assessors who must determine
and defend somewhat fictional valués in those cases where the condominium property is
wholly owner-occupied. The absence of rental information for comparable properties
~ means that condominium assessments must be determined essentially without data. This
means they cannot be explained very well to property owners, or defended effectively when
appealed. The existingarrangement seems conducive to arbitrary assessment determina-

tions and disagreements over assessed value,

Accordingly, the Panel recommends that the restrictions should be removed for

| virtually all assessing units in New York. However, in New York City and Nassau County,
most condominium properties are currently placed in Class 2, which is otherwise
comprised of apartments. The effective tax rates imposed on Class 2 properties in these

~ assessing units are several times higher than the rates imposed on other residential prop;
erty (Class 1). Thus, to remove the condominium assessment restriction in these
assessing units would be to increase further the discrepancy in tax treatment of residen-
tial properties. The Panel thus recommends that the restriction be continued in New York
City and Nassau County until such time as the classification system employed there is

subjected to a thorough review,
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Recommendation #5 — Tax Base Sharing

The concept of tax base sharing should be studied as a means of realigning the
Jiscal capacities of neighboring communities experiencing non-uniform patterns
of growth.

Many localities have exempt property that is being used to benefit a population extend-
ing far beyond the boundaries of the municipality iﬁ which the property is located.
Examples of such property are: almost all federal and state-owned property, industrial
and commercial establishments thét provide jobs for residents of surrouhding munici-

palities, and private institutions such as colleges, hospitals, and social service agencies.

A possible way of alleviating the fiscal pressure on municipal taxing jurisdictions
caused by the exemption of such property is to spread the exemption burden over the
entire area benefited by the servicés provided by that property. This could bedone through
tax base sharing, a program used successfully in Minnesota, for example, to counteract

the impact of uneven distribution of the tax base among municipalities.

In the Minnesota program, each taxing jurisdiction in the seven-county metropolitan
area is required to contribute 40 percent of the growth in its commercial/industrial tax
base since 1971 td an area~wide pool. The value in the pool is then distributed among all
jurisdictions in the area according to a formula that evens out the fiscal capacity (market
value per capita) of the municipalities. This program was established in response to con-
cern about high property taxes resuliing from impoverished tax bases in some
communities in the Minneapolis metropolitan area and a concern that taxing jurisdictions
were competing for development by using ﬁn;ncial incentives that did not produce the
best regional development. Although the program was notinitiated specifically as a means
of alleviating the effects of the uneven impact of property tax exemptions, through its re-
distribution of tax base it manages to solve that problem as well as others. Since many
areas of New York State share the same problems experienced by the metropolitan region
involved in the Minnesota program, the Panel believes that tax base sharing should be
explored as a means of providing a comprehensive solution to current fiscal disparities
among municipalities that are caused by such drains on the tax base as property tax

exemptions.
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Recommendation #6 - Availability of Data on Exempt Property

To increase the availability of accurate data on the value of exempt property, and
to inform taxpayers, local governments, and State policymakers of the fiscal
consequences of exemptions, both revaluation of all property and local tax
expenditure reporting should be encouraged on a statewide basis.

The only statewide data available on exempt property at the present time is that
published by the State Board of Equalization and Assessment (SBEA). This data originates
in the requirement of RPTL §496 that localities report exemptions annually to SBEA. Thus,
the quality and accuracy of the data are only as good as the local assessment rolls from

which it is drawn.

Alarge‘ number of the State’s municipalities have not updated their assessment rolls ip
more than a decade, and some rolls have not been updated for fifty years or more. The
assessments of exempt property are thus inaccurate indicators of the value of the exemp-
tions in many cases. This poses a fundamental problem, for good' public policy must be
based on accurate data. The Panel thus recommends that State govemmeht should
increase its efforts to insure that local governments reassess all property, including
exempt property. In particular, passage of legislation requiring reassessment on a regular

cycle is advisable.

The Panel also believes that a further step, local tax expenditure reporting, is necessary
to insure that local taxpayers and government officials alike understand the fiscal
burdens imposed by exempt property. Essentially, tax expenditure reporting involves the
calculation of the tax forgone through each applicable type of exemption (or assessment

restriction) granted in the locality. Tax expenditure reporting is especially important inthe

‘context of decision-making relative to local option exemptions since the availability of tax

expenditure data would allow localities to calculate more accurately the fiscal implications

of their decisions.
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B. Intergovernmental Exemptions

The exemptions in this category (see Appendix II for a complete listing) relate to prop-
erty owned by federal, state, local, and foreign governments, and by international
governmental organizations. They account for more than 60 percent of all exempt value,
and the properties are, with rare exceptions, wholly exempt. The Panel agrees with the ba-
sic principles on which government exemptions are based: the sovereign immunity
concept, in the case of property owned by higher levels of government; and intra-munici-
pal economy principle, in the case of property ownéd by local governments themselves.
However, the Panel also believes that changes can be made which will result in fairer treat-

ment of government property.

Re : i 7 — Undeveloped and Less-developed State Lan

Establish a threshold beyond which gffected local governments will be compen-
sated by the State government for the presence of exempt State land within their
boundaries.

Unlike all the other states, New York subjects vast acreages of ﬂle lands it owns tolocal
property taxes. Elsewhere 1h the nation, payments made to local governments in recogni-
tion of state ownership of land within their boundaries typically take the form of
payments-in-lieu—of-taxes (PILOTS). PILOTS are usually based on the amount of tax paid
on the property prior to government acquisition, a percentage of that amount, ora share of
ah annual budget appropriation. In contrast, New York’s payments to local governmentis
are determined by locally set tax rates and assessments. Approximately $56 million was
paid in 1992 to local governments in the form of actual taxes on taxable land under State
ownership. A further $20.5 million was paid through a PILOT—type.program designed to
insulate local governments from reductions in the share taxable State land represents of

local tax bases.

The Panel notes that large acreages of the lands New York State owns are undeveloped
or minimally developed property owned by the Department of Environmental Conserva-
tion, the Office of Parks, Recreation, and Historic Preservation, and related agencies.
Unlike the improved properiies owned by other agencies, these properties are not held to

serve the local population nor are they significant sources of local employment or business



17.

-activity. The tax status of these lands varies from municipality to municipality, and, in
many instances, there seems to be no clear policy rationale which governs taxability, The
- resultis that the burden of exemptions on those lands that are not taxable falls dispropor-
tionately on certain local governments (e.g., those in Putnam County, where all

State-owned land is exempt) while the benefits of Sfate'ownership accrue to all the citizens
of New York.

There are undoﬁbtedlj certain benefits. -which may be calculable in some instances, to
theresidents of those areas of the State where the exempt lands in question is found. How-
ever, the Panel believes that the entire burden created by this exempt property should not
be concentrated in the areas in question, as is currently the case. Abetter approach would
be to develop a formula, based on such factors as population, population density, land use
patterns, etc., that would establish a threshold beyond which the State would reimburse
local governments for the ﬁscal burden created by undeveloped or minimally developed

State property.

Recom tion #8 — Land No Lo rRe uired

There should be more timely and efficient review of State land holdings, with sale
of property no longer required for a State purpose. The d:sposttwn process should
be more streamlined and incentives should be gwen to agencies to dispose of un-
needed land. '

The Panel believes that the existing procedures for disposing' of land no longer required
for State programs are unnecessarily cumbersome and inefficient. It is current policy that
State surplus properties be identified and managed as assets in a manner calculated to
advance State objectives. A process to identify unneeded property and divest it exists in
law, but as a practical matter, it does not work. The r_esult is that sale of the lands is de-

layed, and they do not go back on the tax rolls as soon as they should.

There are currently three layers of decision-making authority: the individual agencies
which hold theland; the Office of General Services (0GS), which has statutory authority to
dispose of land; and the Real Property Planning and Policy Review Committee, created by

Executive Order No. 137, which provides “advice and recommendations” on sale and
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disposal of State property. It appears to the Panel that the disposition process could be

made more sireamlined and efficient by reducing the number of steps it requires.

The Panel also sees a need to give agencies incentives to dispose of unneeded land. At
present, there is no “cost” to the agencies to hold the land, even though it may not be
needed. Thus, it is likely that there i.s atendency to keép land that is not absolutely neces-
Sary for programs.

Re m ation #9 -E i or Consulates and Diplomat ‘ i es

Municipalities having this type of exempt property should explore with the U.S.
State Department the poss:bthty of receiving compensat:on  for services provided to
Joreign diplomats.

Exemptions for this type of property are based in international law and reciprocal
agreements between the United States and foreign governments. They have a significant
impact on the tax bases of some municipalities in the metropolitan New York City area.
Recognizing that New York State or its local governments were not in a position to alter the
exempt status of this property in any way, the Panel nevertheless sought ideas for alleviat-

ing the service burdens imposed on the relatively small number of affected localities.

An agreement between the Village of Scérédale and the U.S. Department of State,
Bureau of Diplomatic Security, was brought to the Panel's attention. This agreement
provides reimbursement to Scarsdale for the cost of “extraordinary protective services for
foreign missions and foreign government officials located within its jurisdiction,” The
basis for the agreement is a policy of the federal government to regularize and formalize its
relationship with localities on the protection of foreign missions and foreign diplornats.
This type of agreement (see Appendix IV) should be investigated by local governments
affected by the exemptions in question. It may represent an avenue through which they

can secure at least partial reimbursement for services they render to foreign diplomats.
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C. Economic Development and Public Service Exemptions

Economic development exemptions are those oriented toward assisting certain

industn‘él sectors or business types. The. logic behind them is that real property tax reduc-

- tions are necessary either to make the industries or businesses in question more

economically viable and/or to provide them with special incentives for development and
growth. Some 37 New York exemption types fall into this group (see Appendix II), and they
are granted to a wide variety of business types including, among others, railroads, utilities,

farms, forests, and manufacturing businesses.

The Panel reviewed the various economic development exemptions and offers

recomnmendations as follows.

Recomm. ion #10 — Busi I tment E. ti L §485-

Taxing units should be granted the right to: (1) grdnt the business investment
exemption to certain types of business activity only; (2) grant the exemption orfly in
specified geographic areas; and (3) change the project-cost threshold for qualifica-
tion to a locally determined figure.

The business investment exemption is available to eligible businesses engaging in

construction or reconstruction of real property. The duration of the exemption is 10years,

with the exempt value gradually phased out over this period. The exemption applies

" unless municipal corporations and school districts rescind it through local option. The

benefit entalls an initial exemption 1e§re1 of up to 50 percent of the \_ralue added by the im-

provement but localities may specify a lower percentage if they choose.

The Panel concluded that the 485-b program, in its present form, is an inefficient
mechanism for encouraging economic development in a community. Because the exemp-
tion must either be granted to all eligi_ble busineéses or to none, communities have no
ability to target the types of development they wish to attract. As a result, the tax expendi-
tures associated with the program in communities that have adopted it tend to be farin
excess of the actual benefits from the new development (that presumably would not have
occurred absent the exemption). The all-or-nothing character also affects the decisions of
localities regarding adoption: lack of targeting is a significant and unnecessary disinc-

entive for local adoption.
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The Panel recognizes the need to insure that the exemption is not used to reward a few
individuals or businesses at the expense of taxpéyers in general, Therefore, the recom-
mendation is not to allow targeting on specific individual businesses, but rather on types
of businesses and geographic areas, For example, a community might wish to attract
manufacturing industries, or to guide development to a certain area designated for indus-

trial development while preserving other areas.

The recommendation to allow local governments to determine the minimum invest-
ment for exemption eligibility reflects the need to free the local governments from the '
administrative burden associated with large numbers of small exemptions which, be-
cause they do not represent significant expansions in economic activity, convey only
minor benefits to the community. The current minimum investment level is $ 10,000 and it
has been unchanged since the exemption was first enacted in 1976. Local governments

should be allowed to set this threshold at locally determined levels.

Rec dation #11 — State Reimbursement to O t Local T ifti

The State should provide financial assistance to those local governments most
heavily impacted by the following exemptions: railroad ceilings (RPTL §§489-a -
489-ss); agricultural assessments {Agriculture and Markets Law, §§305, 306); and

Jorest property (RPTL §§480, 480-a).

These mandatory exemptions were created to foster statewide economic development

objectives. The specific detéils'vary (see Appendix II), but each of these statutes involves a

-mandatory exemption, as much as ninety percent or more in some instances. Although

the industries in question do indeed provide significant local benefits in the form of goods,
services, and employment, their economic health is a matter of statewide interest and local
governments are given no option with respect to granting the exemptions or determining
their extent. Thus, since the perceived public benefits from the exemptions accrue to the

State as a whole, their cost should ideally be borne in the same manner.

At present, certain communities having unusﬁally high concentrations of this partially
exempt property are unfairly burdened. For example, in a few towns in the Catskill and
Adirondack mountain areas, the share of property value exempt under the RPTL §480-a

forest exemption program is many times the State average. And in those towns which are
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heavily agricultural, farm exemptions cause the tax rates on the remaining taxable farm

(and other) property to increase significantly, thereby réducing the value of the farm ex-

emptions,

AStatereimbursement program to help the most heavily impacted communities would
redress these inequities. An effective way of designing sucha program would be to identify
a threshold incidence of the exemption, based on a share of total taxable property value,
which local governments would be expected to absorb. Where the local incidence of the
exemption exceeded this threshold, State aid payments would be made to the affected

municipalities.

Reco endation #12 — Forest Exemption Proqram

The RPTL §480 forest exemption (Fisher Program) should be phased out, and
participants should be given the option of transferring their lands to the RPTL
§480-a program. Industrial forest owners should be given the option of enrolling
under a less stringent management plan in exchange for receiving a lower level of
exemption.

The Fisher Program was enacted in 1912 in response to concerns over past deforesta-
tion in New York and a desire to enhance the long-term economic prospects of commercial

silviculture. It provides that the value of any timber present on enrolled land be whoily

' exempt from taxation, and that the assessed value of the "bare” land be “frozen” at its level

immediately prior to enrollment (however, assessments can be increased proportionately
with other property during a general reassessment). Timber cuttings are subject to a spe-

cial tax in the amount of six percent of the value of harvest.

The program was closed io new entrants in September, 1974 due to the pressure it
created on the tax bases of certain municipalities, primarily those in the Adirondack area.
Owners of land already in the program were allowed to keep their Fisher exemptions or to
switch to the newly introduced 480-a program. The overwhelming majority of lands were
kept in the Fisher program, due to potentially greater tax benefitsin some cases and free-
dom from the forest management plans and land conversion penalties mandated by
480-a. At present, there are over 815,000 acres in the Fisher program, with the great ma-

jority of these lands located in Adirondack counties. -
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The Panel believes that the Fisher program does not reflect the current realities of the
forest products industry or of assessment administration. While lands under an exten-
sive, low-output use such as forestry can not be economically taxed at levels reflecting
recreational or other non—forc_ast uses, there is no justification for granting forest
exemptions without assurance that quality timber management practices are being ap-
plied, and that the tax benefits will be repaid if the land is prematurely converted to other
uses. Similarly, the requirement that assessors apply values which inay be many decades
old, and the requirement that they identify the contributory value of standing timber, im-

pose unreasonable administrative burdens.

To remedy the problems cited, the Fisher program should be terminated and the
owners of lands currently receiving tax benefits should be given the option of enrolling in
480-a, even though the total acreage they own might otherwise be insufﬂcien_t.for eligibil-
ity in some cases. Industrial owners, who frequent.ly-complain about the lack of flexibility
which state-required timber management plans entail, should be given the option of sub-

mitting their own management plans in exchange for reduced exemption levels.
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D. Organizational Social Purpose Exemptions

This section of the report outlines the Panel's recommendations regarding the exemp-
tlon granted to organizations engaged in religious, educational, hospital, charitable, and

related activities. A minority view submitted by Panel member Peter Swords is given in

Appendix I,

This class of property tax exemptions is available to certain private organizations, most
of them not-for-profit, and certain quasi-government agencies that provide a variety of
social services to the public. These tax-exempt entities include religious ofganizations,
private schools and colleges, nonprofit hospitals, charitable and benevolent organiza-
tions, associations promoting moral and mental improvement, cultural institutions,
social organizations, professionzil societies, private cemeteries, and corporations provid-
ing housing for limited-income or otherwise disadvantaged tenants. (A complete listing of

these exemptions is given in Appendix II.)

The Panel identified the following as areas of particular concern, with respect to

exemptions for social purpose organizations:

® Tax-exempt organizations provide desirable services and make important
contributions to our society. However, the continued growth in tax-exempt
property, coupled with the concentration of such property in certain munici-
palities, creates unfair shifts of the tax burden and presents substantial fiscal
problems for local taxing units.

® New York State law authorizes 180 types of property tax exemptions, with about
80 available to social purpose organizations. Are New York's organizational
exemptions more numerous, more generous than other states’ exemptions?

® Are the standards for exemption clear? There seem to be definitional and other
problems. '

® Property tax exemptions benefit only those organizations which own property
and do not address the needs of perhaps less wealthy organizations that must
operate in leased property. '

® Thenot-for-profit standard of “no private gain” is breached when directors and/
or employees are too well compensated and when other administrative
expenses comprise a disproportionate share of an organization’s operating
expenses.

® Since the impacts of exemptions fall unevenly on local taxing units, some
method of mitigating these impacts should be established. A fee system for
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government services not currently paid for by tax-exempt organizations (such
as fire protection, police protection, and roads) should be considered, even
though a fee system might be difficult to implement, especially for constitution-
ally protected classes.

The Panel agreed that, within the context of these concerns, it should concentrate on
the two exempt categories in the social purpose group that, except for the providers of
subsidized rental housing, have the largest impact .onllocal tax bases: nonprofit organiza-
tions exempt under Real Property Tax Law §420-a and §420-b. It was decided that

housing exemptions Would not be reviewed, since these are found mostly in New York City

- and other major urban areas, where the local governments themselves have usually

initiated the legislation allowing exemption for housing projects.

.. As shown in Table 1, publicly owned property comprises the largest category of exempt
value. The exemptions authorized by §420-a and §420-b comprise the second largest
category, accounting for about 40 percent of the value exempted for privately owned prop-
erty. Pr:oviclecl that the owner meets the organizational purpose and property use
requirements, exemption under §420-a is mandatory and it épplies to the entire value of
the qualifying property. The types of organization covered by the statute are: religious,
educational, charitable, hospital, and moral or mental improvement of men, women, or

children. It should be noted that the exemption for property owned by religious, educa-

‘tional, and charitable organizations is also provided by the State Constitution, with the

result that these organizations are immune to the imposition of taxes of any kind.

Exemption under §420-b, which applies to 15 different types of organization, is
permissive — that is, each local taxing jurisdiction may decide whether or not exemption
will be allowed for each type of organization. To exercise the local option provided for in
§420-b the taxmg jurisdiction must “opt out” (enact a local law or resolution disallowing
exemption for some or all organization types). As 1n the case of §420-a, exemption under .
§420-b applies to the total property value and requires that the owner satisfy both an
organizational purpose and a property use test. The following types of organization are
eligible for exemption: bible, tract, benevolent, missionary, infirmary, public playground,

scientific, literary, bar association, medical society, library, patriotic, historical, develop-
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ment of good sportsmanship for persons under age 18 through the conduct of supervised
athletic games, and enforcement oflaws relating to children or animals. From the informa-
tion available, it appears that relatively few local governments have to disqualify some of

these types of organizations from receiving exemption benefits.

With respect to §420-a and §420-b exemptions, the foliowing specific problems were
identified: |

® Itis often difficult for assessors (o ascertain exempt status because of the lack
of definition of statutory terms related to eligibility, such as “tax—exempt
purpose” {particularly, “religious,” “educational,” and “charitable”) and "exclu-
sive use” of property for exempt purposes.

® Related to the lack of a definition of “charitable,” there is a growing problem with
the questionable eligibility of homes for the elderly which provide living accom-
modations but no nursing care and whose residents are excluswely or pnmarﬂy
persons of moderate or high incorne

® Because the local option provlded for in §420-b is an opt out, localities might, if

they neglect to opt out in time, find themselves forced to grant exemptions to

- organizations they had never intended to exempt. Simply through inertia, the

riegative action of an opt out is more likely to be delayed than a positive opt in,

and it is less likely to encourage active and careful consideration of the implica-
tions of granting exemptions to the types of organization covered by §420-b.

® Organizations éxempt from municipal taxation under §420-a and §420-b are
also exempt from most special district charges. This means that these organiza-
tions are exempt from paying for most municipal services even though they use
many of them regularly, especially il they operate residential facilities (such as
college dormitories}. Examples of such services are: water supply, sewer and
drainage facilities, solid waste disposal, streets and highways, fire protection,
police protection, and emergency medical services.

¢ Some nonprofit organizations own large tracts of land that they seldom use,
leading one to question whether they are in fact using all of their property for
exempt purposes. Examples of such marginal use are: children’s camps with
large areas used only once or twice a year for hiking trips, forest lands adjacent
to a camp area that are used for commercial timber production, and acreage
owned by religious organizations used only as a “buffer zone.”
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" To address the problems identified, the Panel offers recommendations in five areas:

Local option provisions under §420-b
Moving some §420-a exemptions to §420-b
Service charges

Definitions related to eligibility for exemption
Acreage limitations

gk b=

Recommendation #13 - Local Option Provisions Under §420-b

Change the local option in §420-b from opt out to opt in and allow municipalities to
determine the extent of exemption. Include in the law a five-year sunset period for
all existing §420-b exemptions, at the end of which time they will or will not once
again become exempt, depending on the extent towhich the taxing jurisdiction opts
in to the exemption program. Specify that, once a municipality has opted in, that
decision must be reviewed every five years and renewed, by new legislation, if the
program is to continue. -

The Panel recommends that §420-b in its present form be repealed and a new §420-b
enacted to allow municipalities by local legislation to opt in to the exemption program for
individual §420-b uses and determine the extent of benefit permitted. Currently §420-b
requires each taxing jurisdiction to opt out of granting exemption to one or more of the
types of organizations enumerated in the statute. If a municipality d_oes not opt out, the
property owned by the organizations listed is eligible for exemption from all taxes and from
certain special district charges. The Panel’s recommendation supports the concept that
local government should not have to opt out of exemption programs but should be able to
opt inbased on local determination of local values and economic conditions. Local govern-
ment should be permitted to decide whether to allow tqtal or partial exemption from
taxation and whether to allow exemption from all, some, or n(; special district charges.
Once a municipality opts in to the §420-b program, it should be required to review its deci-
sion every five years and, if it wishes to continue the program, to renew it through new
legislation. For exemptions existing prior to the repeal of current §420-b, the new law
should provide a five-year sunset period, after which time such exemptions would con-
tinue to the extent allowed by the opt in exercised by the taxing jurisdiction; if the

municipality chooses not to opt in to the program, these exemptions will cease.
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Recommendation #14 — Property Used for “Moral and Mental Improvement”

Consider moving the moral and mental improvement exemption from §420-a to
§420-b. ‘
Exemption of these organizations was first enacted in 1893 as mandatory. In 1971,
upon recommendation of the Joint Legislative Committee to Study and Investigate Real
Property Tax Exemptions, it was made subject to local option. This change, resulting from
recognition of the fact that moral and mental improvement organizations often own large
tracts of land constituting a significant portidn of thelocal tax base, was immedjately chal-
lenged by the organizations affected, and in 1972 the State Legislature amended the lawto
make the exemption mandatory once again. In 1975 a subsequent committee assigned
the task of studying property tax exemptions, the Temporary State Commission on State
and Local Finances, recommended returning the exemption for moral and‘mental im-
provement organizations to §420-b. Considering the increasing fiscal stresses on local

governments, the Panel agrees with that recommendation.

Recommendation #15 - Service Charges

Legislation should be enacted that would allow municipalities to impose charges
on tax-exempt property for services provided by the municipalities or by special
districts on their behalf.

Tax—-exempt property benefits from many kinds of municipal services, just as taxable
property does. Police and fire protection, street and highway construction and mainte-
nance (including lighting), snow removal, emergency medical services, water and sewer
services, and refuse collection and disposal are examples of such services. It is appropri-
ate for exempt property to pay fees or make payi‘nents in lieu of taxes to cover the costs of

such services,

In fact, local governments already have the authority to impose charges for services
such as water supply, sewers, and refuse collection and disposal, provided that they are
not on an ad valorem or speciai assessment basis {i.e., they must be based on metering or
some other measurement meth(.)d).. This Panel urges the enactment of new laws and/or a
constitutional amendment to expand that authority to additional services. Note that this

is a limited recommendation: exempt property would not be liable for the costs of educa-
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tion and social services, which account for the majority of property tax payments, because
those services do not directly benefit exempt property. It is suggested that the fees be as-
sessed for four services: police protection, fire protection, emergency medical services,
snow removal, and capital infrastructure. These fees could be assessed on all exempt

property, or certain kinds, such as religious or government property.

chal governments should be allowed to adopt fees that bear a reasonablerelationship
to services received by exempt property. The deéign of these fees could be left to local
discretion. They could be based, for example, on the number of square feet in buildings,
with extra charges in some cases for the number of times a particular service was used.
That is, there could be a fixed charge for making the service available and, where appropri-
ate, a variable charge based on actual usage. Such a formula would acknowledge that a
property benefits from access to a service (such as fire protection) even if it never actually
uses it. On the other hand, there are some cases in which the most appropriate basis for
imposing service charges may be the value of exempt property. Therefore, it is recom-
mended that a constitutional amendment be enacted that would allow local governments
to impose charges based on property value in those cases where the property is owned by
not-for-profit religious, educational, or charitable organizations. To summarize, the
Panel recognizes the validity of two kinds of charges — those based on property value and
those based on some other relevant measures. Local governments should have both

options available to them.

The Panel recognizes that in 1971 New York enacted an optional service charge law
that attempted to accompliéh much of what is being proposed herein (except that it did not
amend the State Constitution), but that law was never allowed to take effect before it was
repealed. The Panel agrees with the conclusion reached by the Temporary State Commis-
sion on State and Local Finances that the 1971 lawrequired some amendments in order to
be workable. Nevertheless, while the concept of imposing service charges faces some im-
portant practical difficulties, it is not an impossibility. In a lime of heightened local fiscal

distress like the present, it is an idea whose time has come.
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Recommendation #16 - Definition of Eligible Purposes and Property Use

The State Legislature should define certain terms related to eligibility for exemp-
tion and should codify these definitions in exemption statutes.

In §420-a and §420-b there are a number of terms connected with exemption eligibility
that need further definition in the law. Examples of these are: organized or conducted
exclusively (related to eligible organizational purposes and activities), used exclusively

(related to eligible property uses), in good faith contemplated (necessary for determining

whether currently unused property is in fact intended for exempt use), and perhaps

certain organizational types, such as religious, educational, and charitable.

The need to define such terms has long been recognized, in Statements at public hear-
ings, in comments by assessment officials on the difficulties of exemption administration,
and in publications such as thereports issued by committees formed to study property tax
exemption policy. A frequent observation has been that the criteria for exemptions
granted to nonprofit organizations have been established primarily by judicial decision,
rather than by the State Legislature, thereby leading to confusing and inconsistent defini-
tions and stahdards. For example, With respect to religious, educational, and charitable

organizations included in §420-a, one commission made the following statement: -

The obvious problem is that for many years now the constitutional exemption has
merely been repeated in the statute, without legislative definition. Asa result, the
couris have been forced to determine the application of the statute on a case-by-
case basis without any further guidance from the legislature. The consequence to
local governments has been an expansion of the scope of this exemption into
properties traditionally associated with private, entrepreneurial activity and also '
traditionally subject to taxation. The mandatory exemption of these properties is
both a fiscal liability to the community and a source of local irritation.*

There have been some efforts in the Legislature directed toward framing definitions for

nonprofit exemptions, but none of thé proposals has received enough support to be

enacted. After review of these proposals the Panel concluded that the definitions proposed
in Senate Bill 3384 and Assembly Bill 3266, both introduced during the 1991-92 session,

* Report of the Temporary State Commission on State and Local Finances, Vol. 2 — The Real -
Properiy Tax, Albany NY, 1975, p. 126.
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provide an excellent basis for further work on the definition problem.* Both bills, for

example, propose the following definitions for §420-a:

The phrase “organized or conducted exclusively” shall require that a corpora-
tion’s or association’s organizational documents limit the purposes of such
corporation or association to one or more exempt purposes, as set outin paragraph
(a) of this subdivision. Furthermore, the corporation or association shall not be
empowered o engage, other than as an insubstantial part of its activities, in activi-
ties which in themselves are not in furtherance of one or more of such purposes.

The phrase “used exclusively” shall require that a corporation or association use
its property only for activities which are in furtherance of one or more of its exempt
purposes, as set out in paragraph (a) of this subdivision and its organizational
documents. Any other use of any portion of such property for more than an insub-
stantial period of time shall subject that portion so used to real property taxation.

As used in this subdivision, “in good faith contemplated” means concrete and
definite plans for utilizing and adapting the property for exempt purposes within
the reasonably foreseeable future. Some evidence of such plans might be the start
of or preparation for a fund raising campaign, or the retention of an architect or
other consultants relating to the development and use of the property for exempt
purposes. However, construction of suitable buildings or improvements on such
real property must commence within five years from the date title to the property is
taken or the effective date of this amendment, whichever is later.

Assembly Bill 3266 also proposes definitions of the organizational purposes enumer-
ated in §420-a:

“Religlous purpose” shall mean an activity that is fundamental or intrinsic to the
practice of a religion. A corporation or association organized or conducted exclu-
sively for a religious purpose shall have its own beliefs, form of worship, and form of
organization, and shall exercise ecclesiastical control over its members.

“Charitable purpose” shall mean an activity done without expectation of profit
which alleviates the condition of the poor, the underprivileged, the handicapped. or
the unfortunate, or tends to forward the progress of mankind. Suchan activity shall
have a broad public purpose and lack personal or private considerations. The
intended beneficiaries shall not be specified individuals or institutions.

“Hospital purposes” shall mean an activity of a hospital carried on in compliance
with the certification and licensing requirements provided by law. Such an activity

* 5.3384/A.5261 (introduced in Senate by Sen. Cook and in Assembly by M. of A.
Calhoun), March 5, 1991; A.3266 (introduced by M. of A. Coombe), February 7, 1991.
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shall include the provision of services by or under the supervision of a physician for
the prevention, diagnosis, or treatment of human disease, pain, injury, deformity,
or physical condition, but shall not include the provision of hvmg accommodations
for hospital personnel and their families.

“Educational purpose” shall mean an activity intended to further the develop-

ment of human mental capacities and the expansion of knowledge. Such an

activity may include teaching, instruction, schooling, training, or research but

shall not include the promotion of social relations among faculty, the provision of

faculty residential housing, or the provision of facilities for unscheduled, unstruc-

tured, and unsupervised recreation. An educational organization should maintain

a curriculum, schedule of classes, a roster of qualified instructors, and a formalized
system of instruction, and where necessary, obtain a charter from the board of
regents and be classified as an educational organization by the department of

education. - ' _

“Moral or mental improvement of men, women or children purpose” shall
mean an activity intended to improve the physical, social, intellectual, moral, and
spiritual condition of men, women or children. The purpose of such an activity
shall be character development and the molding of socially beneficial attitudes.
Corporations or associations organizéd or conducted for the purpose of moral or
mental improvement of men, women or children shall include, but shall not be
limited to, the Boy Scouts of America, the Girl Scouts of America, the Young Men's
Christian Association, and the Young Women’s Christian Association.

The Panel believes that all of these proposed definitions have merit and should be consid-

ered again. In addition, we offer an alternative definition of “charitable putposes":

“Charitable organization” — a not-for-profit organization created for and operated
solely for:

(a) relief of the poor, distressed, or underprivileged; or

(b) the advancement of science or education; or

{c) erection or maintenance of public buildings, monuments or works; or
{d) lessemng the burdens of government.

A definition of “charitable purposes” might help to solve many of the problems encoun-
tered in the local administration of exernpﬁons. Among these problems is the growing
number of senior citizen retirement facilities owned by religious, educational, and charita-
ble organizationé and claime'd to be exempt under the charitable purposes provision of
§420-a even though the residents of these facilities are persons who would not be consid-

ered indigent or needy. Organizations that provide retirement housing should be
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examined for exemption eligibility based on the functions and services they provide, not on
the mere ownership by an otl_lerwise tax-exempt entity (such asa church or college). If the
retirement facility provides a “charitable” service or function, the facility should receive the
exemption because there is a benefit to the community at large (housing for the indigent,
medical facilities and/or care, etc.). .[As an alternative, §420-b could be arhended to add
“senior citizen housing” as a specific category of optional exemption. “Senior citizen hous-
ing” could then be defined by age group, ownership, eligibility for federal subsidies, income
admissions criteria, or other characteristics that can expand or contract the window of
‘opportunity to quality for the exemption. It should be noted, however, that several exemp-
tions for senior citizen housing exist already, under various sections of the Real Property

Tax Law and the Private Housing Finance Law.)

Recommendation #17 — Acreage Limitations

There should be statutory limits on the amount of land owned by an organization,
within a municipality, that is eligible for exemption, {f such land is used
infrequently for the purposes of the organization.

Some organizations own large tracts of land that they seldom use. The Panel believes
that such land should be limited for exemption purposes. The procedure recommended is
to specify in the law the number of acres that would receive exemption automatically if all
eligibility requirements were met, with the applicant required to justify eligibility for
exemption of any additional acreage. One of the criteria that might be used for such justifi-

cation is the number of days per year that the property is used for exempt purposes.

In the recent past there have béen three legislative proposals that address this issue.*
Each takes a different approach to the problem of large. tracts of exempt land in a single
municipality. Assembly Bill 3266 limits for purposes of exemption the acreage owned by
some types of organizations under §420-a and all organizations under §420-b no matter

how intensively the land is used:

* 5.3384/A.5261 (introduced in Senate by Sen. Cook and in Assembly by M. of A. Calhoun),

March 5, 1991; $.2345/A.3588 (introduced in Senate by Sens. Cook, Larkin and in Assembly

. by M. of A. Hinchey), February 14, 1991; A.3266 (introduced by M. of A. Coombe), February 7,
1991, ' -



33.

. . . an exemption granted pursuant to this section to real property owned by a
corporation or association organized or conducted exclusively for hospital or moral
or mental improvement of men, women or children purposes, and used exclusively
for carrying out such purposes, shall be limited to three hundred acres in any
assessing unit.

Senate Bill 2345 limits the exemption for all organizations under §420-a and §420-b to
land that is actively used and further restricts the exemption for moral or mental improve-

ment and §420-b organizations:

Only that portion of the land which is used exclusively and actively for the exempt
purpose shall be granted the exemption. Uses such as meditation and hiking shall
not be considered active uses. Acreage owned by a corporation or association
organized for moral or mental improvement of men, women or children purposes in
excess of one thousand acres where the acreage is under the same ownership and
situated in the same assessing unit shall not be eligible for exemption.

Senate Bill 3384, which applies to certain organizations under §420-a and all organi-
zations und_er §420-b, sets acreage limits but allows exemption for additional land ifuse of

that land is substantiated by the owner:

. . . an exemption granted pursuant to this section to real property owned by a
corporation or association organized or conducted exclusively for hospital or moral
or mental improvement of men, women or children purposes, and used exclusively
for carrying out such purposes, shall be limited to three hundred acres in any
assessing unit, uniess the owner of the property establishes that each additional
acre is actually used for the exempt purpose at least three hundred days during
each calendar year.

While the Panelis not prepared to endorse the specificlimitations included in any of the

‘above proposals, we believe that the concept they represent is worth further con-

sideration. There is clearly a need to insure that the exemption can not be abused by
organizations which might wish to hold excess land for speculative purposes. To this same
end, we strongly recommend that both §420-a and §420—b contain practical definitions of
qualifying property use in relation to the exempt organization's pﬁrposes (see also
Recommendation #16). However, such definitions must be constructed so as to insure
eligibility for property owned by land conservancies and related organizations whose
purposeis tomaintainland in a natural state and whose “usage” of suchlandis, by its very

nature, passive and/or non-intensive,
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E. Individual Social Purpose Exemptions

Individual social purpose exemptions are those which State law allows for certain
individual (non-organizational) property owners in order to accomplish certain social
purposes. Current law allows property tax exemptions for the following individua_l
property owners: limited-income senior citizens, disabled persons, veterans, members of
the clergy, owners of homes installed with solar or wind energy systems or with other
energy conéervation improvements, and owners of new or improved residences in certain
urban areas. Although not a property tax exemption in itself, a related program that the
Panel considered is the income tax circuit breaker for homeowners and renters whose

property taxes are disproportionately high compared to their income.

The Panel began its study of this group of tax abatements by identifying the social

purposes for which the programs appearto héve been enacted. These social purposes may

be stated as follows:

1. Because of financial hardship or some other disadvantaging condition,
certain individuals are in special need of tax relief.

These include: limited-income senior citizens, the disabled, and
homeowners and renters eligible for the income tax circuit breaker.

2. Some property owners have performed special services to the community
and, therefore, merit some sort of financial compensation.

Included here are: vetérans and the clergy.

3. Financial incentives are needed to encourage homeowners to further social
goals such as energy conservation or improvement of the housing stock in
substandard areas.

Such homeowners are: those who improve their property by installing
solar or wind energy systems, those who make other types of energy
conservation improvements to their property, and those who construct
or rehabilitate residential property in areas targeted for improvement by
municipal governments.

The Panel further identified issues and questions common to all these tax abatement

programs. The issues/questions were as follows:

® Should we continue to advance the social purposes underlying the tax abate-
ment programs? '
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® Are these purposes being advanced effectively?

* Does each abatement program achieve the desired purpose?
® Are those who should receive benefits receiving them?

e Are the proper mechanisms being used to provide benefits? For example, is
property tax exemption the proper mechanism for rewarding citizens for
commurnity service?

¢ What does each abatement program cost and who should pay for it?

With its focus on the social purpose of each abatement program and the issues listed
above, the Panel began its review of individual abatement programs. It was decided to
concentrate on three major programs: thé property tax exemptions for veterans, the prop-
erty tax exemption for limited—ncome senior citizens, and the income tax circuit breaker.
Because of time constraints and the relatively small impact of the exemptions on the tax
base, it was decided that the following exemption programs would be examined only
briefly: exemptioné for thé clergy, the physically disabled, and solar/wind energy systems.
Still other programs, it wasagreed, did not warrant investigation, since they have a negligi-
ble effect on the tax base (exemptions for energy conservation improvements) or they are
programs that were enacted at the request of the municipalities involved (exemptions for
new or improved residential property in certain cities}. The Panel's recommendations on
veterans exemptions, the exemption for senior citizens, and the income tax circuit

breaker, are outlined below.,

Recommendation #18 - Exemptions for Veterans

Rather than require municipalities to grant property tax exemptions to veterans,
the State should administer any tax abatement for them through the personal
income tax and should assume all costs associated with such abatements.

There are two veterans exemptions authorized in New York State: an eligible funds
exemption and an alternative veterans exemption. There is no justification for mandating
that localities grant these property tax exemptions and, more importantly, that the locali-

ties bear entire the costs associated \mth them.

Because veterans exemptions are mandated by State law, taxing jurisdictions must

not only grant either the eligible funds exemption or the alternative veterans exemption,
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but they also have little choice about how much of an exemption will be granted. There are

other problems also:

¢ The exemptions are available to all veterans who own residential property,
regardless of income,

¢ Veterans who rent their homes do not themselves qualify for exemption, nor
does the owner of the property the veteran is renting.

® The eligible funds exemption is a fixed dollar amount applied against the
property’s assessment. Therefore, because municipalities assess at different

percentages of market value, the benefit to veterans varies widely from place to
place.

¢ The fixed dollar exemption discourages localities from changing from a
fractional assessment standard to a more logical 100 percent standard because
veterans often resist the reduction in benefits. '

Eligible Funds Exempiion

This veterans exemption has existed for more than a century. It was conceived as a
reward for patriotic service and was originally established as a means of ensuring that

veterans would not lose their homes through nonpayment of taxes while they were away at

war,

For most veterans, the value of the exemption is equivalent to the amount of eligible
funds used to purchase real property, up to a maximum of $5,000, and is applied against
the property’s assessed value. Eligible funds are certain funds paid to a veteran by the
federal government after his or her discharge; included are payments such as subsistence
aliowances under the GI Bill( of Rights, retirement pay, and disability payments. Special
provisions apply to disabled veterans. Regardless of whether they have received eligible
funds, permanently disabled veterans are entitled to an exemption of up to $5,000
provided that their property was purchased with moneys collected by popular subscrip-
tion, Seriously disabled veterans qualify for a total exemption on their primary residence if
that residence was purchased with financial assistance from the federal government and

the property is equipped with special facilities to accommodate the veteran’s disability.
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Alternative Velerans Exemption

This exemption was enacted in 1984 and was intended to correct some of the faults

“inherent in the eligible funds exemption: its exclusion of veterans having no eligible funds

to apply to the purchase of property_(often the case with veterans of the Vietnam War and
later conflicts, by which time the amount of funds distributed had decreased consider-
ably), its inclusion of non-wartime veterans and non-residential property as eligible for
exemption, and the inequity resulting from its being a fixed-dollar exemption. Municipal
taxing jurisdictions were given the option of adopting the alternative exemption or con-

tinuing to grant exemptions based on eligible funds.

As shown below, the 1984 law provided for a percentage exemption for three types of
veterans and gave localities an opportunity to decide, within limits, the maximum amount
of exemption that would be granted. Under the provisiohs of the alternative veterans
exemption, benefits are cumulative. That is, a wartime veteran who had served in a
combat zone and been totally disabled would be eligible for a maxiﬁmm exemption of
$60,000 of market value, provided that the téxing jurisdiction allowed the full amount of

exemption authorized by State law.

- Ezﬁemption Maximum Exemption

Type of Veteran Percentage* Allowed by State Law**
Wartime veteran , | 15% $ 12,000
Combat zone veteran ‘ 10% $ 8,000

Disabled veteran 1/2 of disability rating ' $ 40,000

* Percentage of assessed value,

** These amounts are in terms of market value. To determine the amount that may be
applied against assessed value, the dollar amount given here must be multiplied by the
equalization rate for the year in which the exemption is granted.

Taxing jurisdictions are allowed to reduce the maximums by 1/4 or 1/2; all categories
of veterans must be reduced to the same degree.
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Although the aliernative veterans exemption gives localities some flexibility and
decision-making authority, it does not address the most fundamental concerns about tax
abatements for veterans: why they are granted through the property tax, why renters are

excluded from benefits, and why localities should bear the cost of them.

Localities do not like either veterans exemption. They are mandated to grant the
exemption and have liitle choice abouf who benefits. The exemption is not premised on
concerns about the burden of the property tax since it is not tied to income. Also, the
exemption is very costly to local tax bases. In 1991, $22.5 billion of the market value of
property owned by veterans was exempt from taxation, causing approximately $275

million in taxes to be shifted to other property owners.

There is no ratiohal policy reason for linking the veterans exemption to the property
tax. Infact, the benefils th'at veterans receive have littie to do with the value of the property
. they own or the taxes on that property. The current law simply rewards those veterans
who own property for serving their country. Therefore, the Panel believes that the State or
Federal government should take over the administration of the veterans exemptioh. Vet-
erans should be given a refundable credit against their personal income taxes, and none of

the costs associated with the exemption should be borne by local governments.

Although the Panel did not agree on all of the details of how the State should administer

the veterans exemption, it was agreed that the program should have the following general -

features:

® Needy (disabled or ldw—income) veterans should receive a bigger benefit.
® Veterans who rent their homes should also be entitled to benefits.

¢ All similar veterans, no matter where they reside in the State, should receive the
same benefit.

ThePanel envisioned a program whereby all veterans would be granted some minimum
benefit (for example, a $500 refundable credit) just for having served in the armed forces. A
low-income or disabled veteran would receive an additional amount (perhaps another
$300). Finally, a low-income disabled veteran would receive still more (say, an additional
$500).
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In making this recommendation, the Panel is assuming that the State would want to
continue the current practice of providing veterans with a tax abatement because they
have served their country. However, some Panel members believe that only needy veterans
should be granted such benefits. The State is therefore urged to determine whether there
is sufficient justification for continuing to provide all veterans with benefits solely to

advance a federal policy.

Acknowledging that its recommendation might not be feasible in current budget

circumstances, the Panel also considered two other possibilities:

® The veterans exemption should cease to be mandatory: localities would have
the option of allowing or disallowing it.

® The State should reimburse localities with an above-average number of veter-
ans receiving exemptions,

If either of these alternatives, rather than the Panel's recommended income tax credit, is
chosen, the veterans exemption should be revamped to address the fundamental
concerns of localities. The veterans exemption, like the senior citizens exemption, should

be based on income, and exemption should apply equally to property owners and renters.*

R jon #19 — ior Citize
Local taxing jurisdictions should be given more authority in determining certain
key features of the senior citizens exemption.

In contrast to nearly all other exemptions, State law allows localities a considerable
amount of flexibility with regard to the senior citizen exemption. If the locality chooses to
grant the exemption, it may allow only a “base” exemption of 50 percent of assessed value
for seniors whose income is within a certain range, or it may also allow a lesser, graduated
exemption for those whose income exceeds the upper limit of that range. For the 50

percent exemption, the taxing jurisdiction may set an income limit of any amount from

* The senior citizen exemption studied by the Panel (that authorized by Real Property Tax Law
§467) is not available to renters. However, there are other provisions of law that allow similar
income-based benefits for renters.
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$3,000 to $16,500. Ifit chooses to allow the graduated exemption as well, the exemption
percentage decreases by 5 percent for every $600 of income in excess of the income limit
set for the 50 percent exemption. The maximum income eligible for the graduated exemp-
tion is $4,800 above the base exemption income limit; at this income level, the exemption

would be 10 percent of assessed value.

The senior citizen exemption has several good features not found in other individual
social purpose exemptions. For example, localities are given an important option — they
can choose to grant the exemption or not and they can determine the income levels that are
appropriate for senior citizens in their jurisdictions. However, even with all this apparent
choice, it is the Panel's perception that the option given to localities is in reality a limited
one: the public expects the exemption to be granted and there is considerable pressure to

have it granted at the maximum benefit level.

The Panel tried to determine how to empdwer localities and make the option available
to them a real one. Some members thought that fhe State should pay all costs associated
with the senior citizen exemption because it advances a State purpose, recognized as such
by the State itself in its establishment of the income tax circuil breaker for senior citizens
with limited incomes (discussed below). Others believed that senior citizens contribute
substantially to local governments. They felt that allowing the exemption was the locali-
ties’ opportunity to reward seniors for their many years of paying taxes, for living

independently, and for staying in the community.

The Panel's recommendation is that a senior citizens exemption be authorized by State
law but that, in that law, localities be given the freedom to fill in the details of the exemp-
tion. In addition to the authority to select eligibility income levels, as provided in current

law, localities should be allowed to determine:

¢ The maximum income level, which could be established to reflect the cost of
living in the local area.

® The maximum market value of homes eligible for exemption.
¢ The minimum age of senior citizens eligible for exemption.

e Ifdesirable, an exemption percentage higher than 50 percent of assessed value.
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® The income increments determiriing the percentage of exemption.

The State law authorizing the exemption should also include a model exempﬁon for

smaller taxing jurisdiétions that are not equipped to fashion their own local version of the

exemption.

There may be no realistic way for the State to truly empower localities in dealing with
tax exemptions. Perhaps they will always believe that a “local option” is a misnomer.
Nevertheless, the Panel is convinced that, if localities are forced to make more decisions
about the details of an exemption and thus participate more fully in the process, then they

may realize that they do have some choices after all. .

Reg_gmt_ngndatign' #20 — Income Tax Circuit Breaker

The State should review the personal income tax “circuit breaker” for property tax
payments to determine whether changes should be made to make the program more
effective.

New York State taxpayers with annual household incomes of less than $18,000 are
eligible for a real property tax credit on their personal incoine taxes. The credit is allowed
when property taxes exceed a certain percentage of income and varies by level of income.
The maximum credit for senior citizens is $375; for other eligible taxpajrers it is $75. The
market value of the property on which taxes are paid cannot be higher than $85,000.

This credit is not a property tax exemption, but rather a benefit based on the amount of -
property taxes (or rental equivalent) paid. It is thus technically outside the Panel's charge.
However, the Panel reviewed it as being sufficiently related to the property tax tojustify its

consideration in conjunction with exemptions oriented toward the same goals.

Although the circuit breaker is probably the best mechanism for dealing with the
inherent regressivity of the property tax, New York State’s program has not kept up with
changes in the cost of living and the real estate market. It also does not take into account
the vast difference in housing costs that exists between the various regions of New York
State.
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The Panel was unable to obtain the information needed for a full review of the circuit
breaker program. However, based on the data available, it was apparent that the provi-

sions of the program should be reviewed to determine whether:

® The income limit should be increased.

® The market value limit should be changed, and perhaps varied by geographic
area on the basis of average housing value.

® The credit amount should be adjusted to reflect the increase in the property tax
burden over the last decade.

® The circuit breaker should be the mechanism for granting all individual social
purpose exemptions. Perhaps we do not need separate senior citizen and veter-
ans exemption programs, and all tax benefits should be granted through
income tax circuit breakers,
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PART IV. FUTURE WORK OF THE PANEL -

The Governor’s Panel will continue to function beyond the publication of this report. It
will concentrate on two issues: (1) classification of property for purposes of taxation,
which is effectively a partial exemption for the favored classes; and (2) taxation of posses-
sory interests. in exempt property. Both of these subjects were considered briefly during
our review of property tax exemptions, but there was not enough time to study them to the

extent that we believe is necessary.

A. Classification

Ina classified property tax system, property is divided into two or more classes and the
classes are taxed differentially by varying the level of assessment, the property tax rate, or
possibly both. Since 1981 New York State municipalities have been authorized to classify
property for taxation purposes. In New York City aﬁd Nasséu County, classiﬁcat.ion is

mandatory, with each parcel of property assigned to one of four classes:

Class 1: = 1-, 2-, 3family residences, certain condominium buildings, owner-
occupied mobile homes, and certain vacant land ‘

Class 2: All otherresidential property not in Class 1, except hotels, motels, and
similar commercial property ‘

Class 3 Utility property

Class 4: All other property

For assessing units other than New York City and Nassau County, classification is op-
tional. Cities, towns, and certain villages that complete a revaluation and are certified by
the State as municipalities that are assessing property at a uniform percentage of market

value may adopt a system of differential tax rates by class. Two classes are allowed:

Class 1 (Homestead): 1-, 2-, 3~family residences, certain condominium
buildings, owner-occupied mobile homes, agricul-
tural property eligible for agricultural assessment,
and certain vacant land

Class 2 (Non-homestead): All other property



44,

School districts and villages located in more than one city-of town, some or all of which
have elected to classify property, may elect to apply homestead and non-homestead tax
rates to the classified property within the school district or village boundaries ifat least 20

percent of its parcels are in such cities and towns.
There are problems with both types of classification. For example:

¢ Where property is both placed in a favored class and granted an exemption (as
might be the case with homes owned by certain senior citizens, for example), the
property owner receives, in effect, a double exemption. Should exemption
amounts be reduced where the recipient is already being given a tax break
through classification?

® (Classification has not been popular with upstate taxing jurisdictions, with only
34 municipalities currently using a classified system. Does this lack of interest
contradict the assumption upon which classification was enacted?

® The method that must be used to apportion taxes among classes is extremely,
and probably needlessly, complex. Could this be the reason that municipalities
decline to use classification?

¢ Villagesin Nassau County complain that, while the towns they arelocated inare
allowed to divide property into four classes, they are allowed only two, and then
only following a revaluation.

® Probably most important is the fact that the way the law requires taxes to be ap-
portioned by class in New York State tends to perpetuate inter—class inequities
that existed prior to revaluatlon

The Panel intends to examine all of these issues and any others related to classification

that become apparent in the course of study.

B. Possessory Interests

“Possessory interest” is a term commonly applied. to leases or similar interests in tax-
exempt government property held by private individuals or organizations who use the
property for private, non-exempt purposes. Because they currently pay no property taxes,
those holding such interests may enjoy an unfair advantage over persons engaging in the
same activities on privately owned taxable property. Also, local governments experiencea
loss of tax base to the extent that property used for private purposes is not generating the

tax revenue required to pay for the government services it receives.
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About half of the states impose taxes on possessory interests, In New York State, only
those interests involving property owned by county or mumc1pal governments are gener-
ally taxed; mterests in state or federal property are typically exempt. This year the State
Legislature approved a bill allowing localities the option to tax possessory interests in state
and federal property. However, Governor Cuomo vetoed the bill, noting that its potential
economic conSequences are not known and that there is no assurance that local govern-

ments would use the new tax revenue prudently.

Acknowledging that the taxation of possessory interests may in fact be justified, the
Governor has directed this Panel to undertake a comprehensive study of the issue. Inthe
coming months, we will conduct a thorough examination of the costs, benefits, and other
consequences of taxing possessory interests in government-owned property and will
investigate ways to ensure that local governments make sound use of revenues gained

through such taxation.
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APPENDIX 1

‘Minority Report by Peter Swords,
Nonprofit Coordinating Council of New York

Below are set out my objections to several the proposals and recommendations made
in Section D, Part Il (Organizational Social Purpose Exemptions) of the Interim Report of

the Governor’s Panel on Real Property Tax Exemption and Classification Issues.

As an introductory note, it is my position the principle of tax exemption for public—
serving nonprofits* is based on sound social policy. Taxes should be taken from sources
that would otherwise be used to foster privai:e. individual interests and not from sources
that are used to advance public interests. Taxing public-serving nonprofits results in a
reduction of public services rather than a reduction in personal consumption as is the
case when taxes are restricted to funds that would be used for private, ind_ividual advan-
tage.** In a state as wealthy as ours, sacrificing public-serving nonprofits to protect
individual interests is a step backwards. Because of the presence of the public-serving
nonprofit sector.- the citizens of New York have available to them a much wider scope of

public benefits than would be the case if the government was their only provider. Reducing

The term “public-serving nonprofit” is used to refer to those nonprofits that are organized and
operated to exclusively benefit the public interest and not to advance any private interests.
They are distinguished from nonprofits set-up to benefit theirmembers such as country clubs,
trade associates, unions, etc. Generally, they are those organizations described under section
501(c)(3) of the Internal Revenue Code, sections 420-a and 420-b of the New York Real Property
Tax Law and those nonprofit corporations described as Type B corporations under section 201
paragraph (b) of the New York Not—for-Profit Corporatmn Law.

&k

Political leaders are calling today for sacrifice to deal with governments’ growing deficits and
may seem open to the call. Should not public—serving nonprofits also respond to this call? The
answer is “no;” it would be illogical, and the reason for this nicely illustrate the point made in the
text. Sacrifice in the tax context means paying more in taxes and having less to spend on
oneself. In contrast, taxes on nonprofits do not mean that individuals and families have less to
spend on achieving their goals. When nonprofits are taxed it is not individuals who sacrifice but
the people who nonprofits were set up to help and ultimately the public at large. Nonprofits are
formed to help others, not to advance private interests, Sacrifice has already been made by
those individuals who have contributed to the support of these institutions and given freely of
their time. Thus to ask nonprofits to sacrifice by paying taxes makes no sense.
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the level of public services provided by public-serving nonprofits would significantly limit

the richness and variety of these public services.*

do not object to the underlying principle upon which this recommendations is based, viz.,

that it is permissible to charge tax-exempt property for municipal services that directly

benefit it,** I strenuously object to that part of the recommendation that would base the

charge on property value and, most particularly, to that part of the recommendation that

would do this through a constitutional amendment. There is no way whatsoever to equate

*k

When nonprofits are taxed, as noted, the level of their services is reduced and, presumably, the
level of services provided by the government is increased by a like amount. Generally, the
overall amount of public goods and services remains the same: the mix, however, is changed —
with fewer services being provided by nonprofits and more by the government. Nonprofits
provide many public services that the government does not, e.g., advocacy, cultural, and
religious. Asimportantly, because nonprofits are the most part small organizations, nonprofit
services have the personalized, hands-on characteristic of services provided by any small
business. Because of their small size and multitudinous nature, nonprofits are especially good
at providing niche services to individuals that large centralized programs are likely to leave out.
Sothere is a major quality or texture difference between the services provided by nonprofits and
government. A tax on nonprofits would have the ultimate impact of narrowing the range and
types of public goods available to the community. The provision of public goods would become
more concentrated in the government. The freedom and flexibility that nonprofits have in
identifying new public services and in experimenting with ways of providing these public
services would be constrained. Opportunities for private citizens to become involved with
community issues, whether as staff or volunteers, would be correspondingly limited.

As compared to the government, the nonprofit sector is extremely small. Because nonprofits
operate so close to the line and securing adequate funding is so difficult for so many nonprofits,
any tax has the potential of being very harmful while the revenue collected will at best be very
small and in all likelihood only work as an expedient quick-fix for a particular budget period.
The damage to nonprofits may, however, be permanent.

It should be noted, however, that there are many in the nonprofit world who do not agree with
this position and hold that public-serving nonprofits should not have to pay user fees or service
charges under any circumstance. A memo to the Panel by the New York State Catholic
Conference dated by October 27, 1993 states its objection to user fees for municipal services on
public-serving nonprofits and maintains that:

It Is axiomatic that exempt properties are exempted from taxes for a reason. They
provide needed public benefits to the community in which they are located. Without
tax exempt organizations, whether religious, educational or charitable, the
government unit would either have to do without the service or attempt to replace it.
Therefor, charging tax exempt properties is akin to a municipality charging itself.
The funds obtained from such charges would only have to be used to provide the
services that the tax exempt organization could no longer provide. This is true if the
charge is a tax or a “service charge.”
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thelevel of costs incurred by a municipality in providing the types of services contemplated
by the recommendation, e.g., fire protection or emergency medical services. and the value
of the property served. Thatis to say, the proposal violates the recommendation’s own pre-
scription that the “fees ... bear a reasonable relationship to fhe services received by the
exempt property.” Property value, the basis of Ne{v York’s Real Property Tax, as well as
many other jurisdiction’s property taxes, may be suitable for the imposition of taxes to pay
for the kinds of broad, governmental services mentioried in the recommendation, e.g., the
costs of education and social services, but, for the reasons noted, is wholly unacceptable
as a basls for a service charge. A charge on the basis of property value may start at a level
that produces a dollar amount that seems not unreasonable for the service provided.
However, as pressures on the assessing government to find additional revenues tobalance
its budget grow, a circumstance in today’s world that is as certain as death and taxes, the
temptation to increase the rate of the service charge will grow and, because of its wholly
arbitrary connection to the costs of the particular services for which it is assessed, there
will be no rational way to object to its increase. In fact, inall likelihood, some of the reve-
nues collected from the charge will go to finance general government services, debt
reduction, etc. All of which is to say that a “service charge” based on property value isa tax
(a tax by any other name is a tax) and is an unacceptable charge on public-serving non-
profits for the very reasons that charitable exemptions were provided in the first place. See

this memo’'s Introduction.

Minority Report Comments on Recommendation #15 - Deﬂnitigg of Eligible Pur-
poses and Property Use — I have no objection to the proposals to provide definitions for
the phrases organized or conducted exclusively, used exclusively or in good faith cohtem-
plated but héve the strongest possible objections to defining the terms religious,
educational, and charitable. These key terms have constituted the essential provisions of
American exemption statutes since at least the middle of the 19th Century. As the heart of
the law of charitable trusts, they have a much longer history. They have rarely been de-
fined by statute and for very good reason. As noted in the Iniroduction, at bottom

charitable purposes are those which are aimed exclusively at providing public benefits
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and which do not purpose to advance private interests.* As time goes on society changes
and new social problems and newways of benefiting the public arise. Tolock in a definition
of “public benefit,” (which we have seen is the operational equivalent of the term “charita-
ble”) would be to go far to destroying one of the major virtues of the public-serving
(charitable) nonprofit sector as it has developed in this country, narnely, its freedom to dis-
cover niew needs and experiment in providing ways of meeting them in a manner that, for
example, is simply not possible for government agencies. Who, for example, would have
imagined environimental organizations in the mid-19th Century. Defining these key terms
would present a severe threat to the enormous advantages that flow to our polity as a re-
sult of the pluralism allowed to and generated by our public-serving nonprofit sector.** A
broad definition that included as a catch all “other purposes the accomplishment of which
is beneficial to the community*** " might appear acceptable but it would only come about
through providing for the first time in New York a definition of the term “charitable” and
this having been done, there would result the real possibility of amendments in the future
narrowing such definition. Indeed, many of the parties who seek definitions as a way of
helping them make determinations as to what properties ought to be exempt and what
ought not be exempt, would be equally frustrated by such a broad definition and would

press for a narrowing.

* There is adebate as towhether the terms “religious” and “educational” are sub-terms under the
generic term “charitable” since these purposes are also justified on the basis that they provide
exclusive public benefits, or whether they stand on their own. I am assuming the former. Inany
event, all of the claims that 1 make for the term “charitable” apply to the other two terms.
Furthermore, proposals to define the term “religious” present their own fearful problems
because of the presence of the First Amendment of the U.S. Constitution.

** In his book, No Easy Victories, John Gardner, in discussing the policy behind tax exemptions,
had thisto say:

It would be difficult to exaggerate the importance of this policy in preserving and
fostering the pluralism so characteristic of our society. The fact that our system
encourages such diversity of initiative in vitally important areas of education,
science, religion and philanthropy has contributed to therichness and variety of our
naticnal life. J. GARDNER, NO EASY VICTORIES 140 (1968}.

***This is the final head of the definition of charitable purposes provided by the Restatement of
Trusts. See Restatement (Second) of Trusts section 368 (1959) and is widely accepted as
expressing the essence of the concept of charitable.
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For thesereasons it is best to not freeze a particular definition by statutory amendment
but rather let the courts decide case by case what the contours of the meanings of these
terms are. The most important exemption statute in the country, viz., section 501(c)(3) of
the Internal Revenue Code, essentially proceeds this way. Treasury Regulations give some
conient to the deﬁnition of the key terms but most significantly the Regulations ultimately
make reference to the law of charitable trusts, a body of case law that has developed over
hundreds of years.* New York itself has developed a body of case law interpreting these
terms that very adequately defines these key terms.** A statutory amendment would ina

stroke render all this law questlonable

In sum, it would be deplorable if New York, a state which has been the preeminent
leader in the field of philanthropy since the beginning of this country’s history, when faced
with the inevitable contingencies of local government finance, wotild choose to dismantle

its version of the American charitable schema as a way to deal with those problems.

Finally, I believe that most of the problems that are presented are not ones that involve
difficult definitional determinations but rather are instances where an organization as-
serts an exempt purpose but in fact appears to be pursuing non—exempt purposes, for
example, purposes which significantly advance private interests. This is an enforcement
problem and not one that could ever be solved by “clarifying” the definitions of the key

terms of the statute,***

Whlle I believe that the actual deﬁmtlons of the key terms offered in this recommenda-
tion are fraught with problems, given my position that these terms should not be defined

at all, at this time I am not going to address these problems. Suffice it to say that I would

* The Regulations state: “The term ‘charitable’ is used in section 501{c}(3) in its generally
accepted legal sense...” Treas. Reg. section 1.501(c)(3)-1(d)(2) (1959). Subsequent rulings by
the Internal Revenue Service have made it clear that the reference is to the law of charitable
trusts. See Rev, Rul. 67-325, 1967-2 C.B. 113 and Rev. Rul, 71-447, 1971-2 C.B. 230.

** See P. SWORDS, CHARITABLE REAL PROPERTY TAX EXEMPTION IN NEW YORK STATE
(1981), Chapter 4.

***To deal with these cases perhaps a special investigative task force would be desirable. Ifit was
thought that there were a sufficient number of cases that involved a significant amount of
revenue, the expense of initiating such a special unit might be more than taken care of.
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find acceptable a recommendation to include senior citizen housing for persons with sub-

stantial incomes under section 420-b.

Minority Report Comments on Recommendation #17 -Acreage Limitations - be-
gin by objecting to acreage limitations imposed upon land that is open to the general
public. (I shall consider special purpose acreage limitations below.) First, where land is
open to the public the extent to which the public uses the land is entirely beyond the con-
trol of the owner. Some years the land rmght be uséd to a degree that would satisfy the
proposed Statutory requirements for exemption* and othér years il might not, and this in
itself would raise significant administrative burdens. Moreover, it would impose an enor-
mous and wholly unreasonable burden upon a tax exempt owner of such property to set
up and operate procedures to verify use. And finally such a system would very likely result
in a large amount of litigation in which the factual question of use was tried, the expenses
of which would very likely exceed any revenue that might be raised in taxes from the prop-

erty.

Thereare two other reasons why acreage limitations arenot desirable. They apply both
to land open to the public as well as to special purpose land (e.g., a boy scout camp limited
to members of the troop). First, open space imposes very few costs on local municipalities.
Fire protection is the only service that might possibly be used, and, inthe case of any large
forest fire, in most instances most of the expense for bringing the fire under control would
not be incurred by the typically volunteer fire departments of the fire districts involved but
rather by the State’s Department of Environmental Conservation. Indeed, studies have
shown that when opeﬁ land is divided and developed that the costs of providing additional
social services to the new residents of the municipality are usually in excess of the
revenues raised by the expanded tax base**, that is, it is cheaper for a municipality to keep

its land in open space. Secondly, there are strong environmental reasons to keep land

* That each additional acre beyond the 300 acres given exemption without more be actually used
for an exempt purpose at least 300 calendar days during a calendar year.

** See Gabler, Economies and Diseconomies of Scale in Urban Public Sectors, Land Economics
(Nov. 1969}, MULLER AND DAWSON, THE FISCAL IMPACT OF RESIDENTIAL AND
COMMERCIAL DEVELOPMENT: A CASE STUDY, The Urban Institute (1972) and Livingston
and Blaney, The Foothills Environmental Design Study: Open Space versus Development, City
of Palo Alto, California ( ).
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open. It protects the State's hﬁportant watershed and other important natural resources.
Admittedly this last reason suggests that the State should pay for these protections and
not local municipalities. On the other hand, given the fact that open space costs a mumgi-
pality so little and that in many cases it will have a positive economic impact for the
jurisdiction (attracting visitors and enhancing land values), it may ultimately be poor pol-

lcy to subject such land to tax.






Appendix II

Statewide Summary of Exemptions,
by Property Group and Exemption Code,
1991 Assessment Rolls
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Appendix III

Statewide Summary of Exemptions,
by Property Group and Exemption Code,
1991 Assessment Rolls
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Appendix IV

Cooperative Agreement between
Village of Scarsdale and U.S. Department of State
Regarding Reimbursement for Police Services to
Diplomatic Property
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March 22, 1993

. MENO "x"o'g RICHARD GARDELIA, VILLAGE ATTORNEY
FROM! DONALD W. FERRARO, CHIEF OF POLICE

RB: mmmnmmmmum

In regards to Trustee Handelman’s concerns about the
Cooparative Agreement, please be advised that I contacted Nx.
Bernard Johnson, Officer in Cha of the United States
Department of State New York office. I have dealt with Nr.
Johnson for several years arding our “Memo of
Understanding® regarding police protection for diplomatic

personnel.

. Howevar, this agreement provides us with a

‘Mr. Johnson also informs me that notice will be given

initially through s telephons conact mting the
reguirements and indicating the need for uss stance and
requested support. At this point, we must agres with Nr.
Johnson’s request prior to any further steps being taken. If
we do agree to provide the necessary support, Nr. Johnson
would then prepare a "Tasking Order Request®, which would be
issued from Mr. dJohnson’s office to =y office following up

" on his telephone raguest.

%r. Johnaon stated that the normal ainimum notice would be
two to three days, howsver, there are cccasions vhers
enargencies would arise, necessitating his contacting us for
support on the same day. In addition, there may be
situstions that develop at tha embassy residence that Nr.
Johnson is not aware of and if we fee it is necessary €0
provide security or take sORe othar police action that wonld
normally fall under this agreement, we will still be
reimbursed without his formal request.

' Mr. Johnson explained that this new type of ﬂnooparatha

Agreement was necessitated by the Federal Governuent’s
policy decision that all relationships with municipel

a es should be met forth in these wCooparative
Agreenents.® As he explained, thers is no change in
procedures between the Police Department and the State

Departuent.

I have found the State Dapartment and Nr. Johnson to be
especially cooperative and do not fael that they have made
unnecessary demands on us in the past, therefore, I recommend
that we sign this "Cooperative Agresment.®
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IN WITNESS WHEREOF, the parties hereto have executed this
Cooparative Agreement ag of the dates indicated below.

FOR THE VILLAGE OF SCARSDALE POLICE DEPARTMENT

Date
Typed Name
Title
POR THE BUREAU OF DIPLOMATIC SECURITY
DEPARTMENT OF ETAIE
Clark M. Dittmer : Date
Director . :
Dip;omatic-security Service
Rudy G. Hall Date

Grants Officar
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COOPERATIVE AGREEMENT
 BETWEEN
THE DEPARTMENT OF STATH
AND-
VILLAGE OF SCARSDALE POLICE DEPARTMENT

The Department of State, Bureau of Diplomatic Security

- {hareinafter referred to as the "Buresu®), and the Village of
Bcarsdale Police Department (hereinafter referred to as

*Scarsdale P.D.") hereby enter into a Cooperative Agreement.

The Scarsdale P.D. shall azsist the Bureau in accordance with
the terms and conditions set forth herein: _

I: BABIC AGREEMERT

A, Purpose of the Cooperstive Agresement

The services performed by the Scarsdsle P.D. under this
agreement shall be to provide extracrdinary protective services
for foreign missions and foreign government officials located
within its jurisdiction. Upon specific request by a designated
official of the Pursau, the Scarsdale P.D. shall provide (if
sufficient resources are available) security mervices in the
form of fixed post coverage, and roving patrols at designated
foreign missions and consulates. Visiting foreign government
officlials shall be provided security services in ths form of
fixed post coverage, roving patrols at places of temporary
domicile, at motorcades, and at other places associated with

such visits. _

B. Pperiod of Agreement

This Cooperative Agreament becomes effective when dated and
signed by asuthorized officiels of the Scarsdale P.D., and

the Buresu. All services required will be reguested in a
Tagking Order issued by the Grant Officer's Representative



(GOR) of the Program Office. Each Tasking Order shall be in
affect for a period not to excesd ninaty (90) days. At the end
of ninety (90) days the Tashing Order may be renewed upon
review and approval of the GOR. ‘ _

€. ERunding

The Bureau shall reimburse the Scarsdsle P.D. at the agresd
upon schedule of wages/rates attached as an exhibit to this
Agreement. The schedule of rates/wages shall inelude personnel
rates, equipment rates, supply rates and any other charges
related to extraordinary protection as approved by the Grants
Officer. The Scarsdale P.D.'s negotiated, published rates and
changes, resulting from renegotiation or projected escalstion,
shall be acceptable without modification to this Agreement.’

All resources to be utilized will be daescribed in a written
Tasking Order format. The skills, labor=hours and estimated
costes shall be agreed to both parties prior to undertaking
any task assignment or obligating funds therefore. All
expenditures made with funds provided under this agreement
shell be for costs incurred during the validity period of the
Tasking Order., These funds shall be paid and accounted for as

provided in Sections III and IV below.
I1. OPERATIONAL RESPORBIBILITIES

A. Yvillage of Ecarsdale Police Dapartmant
In carrying out the purpose of this agresment, the Bcarsdale
P.D., under the general direction of the Bureau, shall assist
the Buresu by providing extrsordinary protective services,

personnel, and/or egquipment and/or supplies for foraign
missions, consulates, and/or foreign officisls. .

"Extraordinary protactive service” mesns protective services
provided or authorized in cases determined under the guidelines
of 22 CFR 2a to constitute an extraordinary protective need.

B. Bursau of Diplomatig Seacurity

The Buresu intends to have substantial 1nvulvament in the
review and approval of all aspects of the work to be carried
out as & result of this agreemaent. The Bureau: -

b W Shall define the reguirement fo: u:t:aordinary protective
need. “Extresordinary protective need” means the existence
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of a threat of violence, or other gircumstance, as
determined by the Bureau, which requires extraordinary
security measures which significantly exceed those which
law enforcement authorities can reasonably be expected to

take,

Through its designated representative in the Naw York
Field Office, and as approved by the GOR, shall issue
Tasking Orders and majintain constant liaison with the
Bcarsdsle P.D. during the need for extraordinary
protective services. _

Will spprove and activate these protective services, and
in coordination with the Scarsdale P.D., determine the
level of protaction to be providead and specific

requirsments for personnel, equipment, and/or supplies.

Monitor the threat and the support activities within the
zcope of the abovo_objectives and redirect the objectives

a8 necessary.

Adjust thess support services based on the threat level
and/or othar extenuating circumstances, and may terminate
the agreement only as provided herein. The Bureau may
take action for noncompliance or terminate the agreement
for convenience as provided in 22 CFR 135,43-33.

EXPENDITURES AND PAYMENTS
Expenditures

The funds obligated under this agreement shall be used for
the purposes described in paragraphs I snd I (A) above.

- Charges shall be in accordance with the achedule of wages

and eguipment feses attached, as an exhibit, to this
Cooparative Agreement,

In epplying and accounting for funds made available
pursuant to this agreement, including establishing
allowable costs, the Scarsdale P.D., Bhall adhere to the
applicable provisions of OMP Circular A-87, "“Cost
Principles for State and Local Governments.*

No adjustment to the agreed to rates shall be made without
the prior approval of the Burecau Grants Officer. There
shall be no reimbursement for expenses incyrred before or
after the period of agreement as described in paragraph

I(B).
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qd. The Grants Officer and Grants Officer’s Representstive
must be notified at least thirty (30) Qays in advance of
any changes to the esxtablished hourly wage schedule for
Scarsdale P.D. law enforcement personnel.

B. Payment of Funds

Reimbursement for approved expenses shall be made by U.5.
Treasury check. The Scarsdale P,D, shall furnish the Buresu
with a mailing address and federal tax I.D. number for the
receipt of payment as spacified in this Agreement. Upon
completion of the requested services or each calendar guarter,
bhut no more than thirty (30) days after the Tasking Ordar,
invoicas should be submitted to the GOR, through the New York
Field Office Representative. The GOR will certify receipt of
services and forward the invoices through appropriate channels

for payment.
IV. - REPORTING REQUIREMENTE

A. QGeneral

All rxeports required herein shall be submitted in two copies as
follows: one copy to the Grants Officer; one copy to the

. Grants Officer's Representative. :

B. FEinancisl Reports

Reports raflecting expenditures of the Scarsdale P.D. shall be
completed in accordance with the form "Financial Status Repoct®
SF-269 ag identified in the Code of Federal Regulations, Title
22, Part 135. The form shall bhe prepared and submitted on a

guarterly baszis,

C. [Final Performance Repori

A final report shall be submitted within 30 days after the
protective services are terminated under the Tasking Order.
This report should summarize the protective saervice activitiee,
and site areas of security concerns or recommendations for

improvements in future operations,

D. PRinancial Records;: Inspection

The Scarsdale P.D. shall maintain financial records which are
supported by documentation in accordance with the provisione of
22 CFR 135.20. Such records shall be subject to audit by the
Bureau, or as directed by the Bureau, All financial records
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required to be kept under this agreement shall be maintained
for inspection for at leamst three years after the date of
submizsion of the final financial statement of expendituras.

V. BTANDARD CERTIFICATIONS

The following certifications are incorporated heraein as part of
this Agreement:

1. Certification Regarding Drug-Frae Workplace Requirements

2. Certification Regarding Dabarment, Suspension, Proposed
Debarment, and Other Responsibilitiy Matters

3. Certification Regarding Lobbying

Vi. AMENDMENTS

This Cooperative Agreement may be modified at any time by a
written amendment. Amendments which reflect the rightz and
obligations of elther party shall be sxecuted by the Grants
Officer and the Scarsdale P.D. Administrative amendments may
be iasued unilaterally by the Grants Officer.

In the event the Ecarsdale P.D. effects any change to this
agreement at the direction of any person other than the Grants
Officer, the changes will be considered to have bsen made
without authority and no paymente will be made to cover any
increase in cost resulting f£rom work or services performed.

VII. NISCELLANEOUS
A. Entixe Agreement

This agresment constitutex the entire agreemant of the parties
hareto concerning this funding arrangement. It replaces and
renders void any other agreement or understanding, whether
written or oral, existing betwaen the parties concerning any
matter addressed herein.

This sgreement will be administered under the provisions of the
Cole of Federal Regulatioms, Title 22, Part 135, Titled:
Uniforn Administrative Requirements for Grants and Coopsrative
Agreements to Btate and Local Governments. This provision is
the controlling reference for the agreement of the parties
hereto, This sgreement shall commence upon execution by both
the Bureau and the Bcarsdale P.D., and shall remain in effect
unless amended by mutual consent or terminated.
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Notification of the intention of either party to terminate the
fgreement will be by written notice to the other party at least
120 dsys in advance of the proposmed date of termination.

B. Resolution of Disputeg

In the event of a dispute arising under or pertaining to any
provision of the agreement or the performence thereof, the
Scarsdale P.D. shall zubmit a claim in writing to the Grants
Officer. The Grants Officer shall issue a written decimion on
the claim within 30 deys of raceipt, unless the time for such
decision is extended by mutual agreement of the parties. If
the Scarsdale P.D. ig dissatisfied with the Grants Officer's
resolution of the claim, or any part thereof, the Grants
Officer’'s decision may be appealed to the Assistant Becretary
for Diplomatic Security, within 30 days of receipt. The
Assistant Becretary for Diplomatic Security, after obtaining
written or oral statements and documentary or other evidence
for the Bcarsdale P.D. and Grants Officer as desmed .
appropriate, will resolve the matter with e written deter-
mination that will constitute the final administrative action
on the claim. The final administrative action by the Assistant
Becretary for Diplomatic Becurity is not intended to restrict
the City of New York P.D. from pursuing further adjudication
through the appropriate sppeals process.

C. pDPepaziment of State Contacts

1. For communications with the Bureau on overall policy
guidance and program direction, program concerns, daily
issues, and matters requiring the approval of the GOR as
specified in this agreement:

Mr. Theodore Ford (GOR)
3507 International Drive
Room 317

Washington, D.C. 20008
{202) 895-3607

2, For Taskinq Order specifics and guidance on all Bureau:
requests fpr extraordinary protective services:

Special Agent Bernard Johnson
New York Field Office

Room 340%

26 Federal Plazs

New York, N.Y. 10278-0193
(212) 264-~1292
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For communications with the Bureau on all financial and
other mattere, subjeot to Paragraphs Il - V above:

Mr. Rudy G. Hall

Grants Officer

DS/0SA/ASBD

P.0. Box 3590

Washington, D.C. 20007-0090
(202) 663-0049

= L



RESOLUTION
WHERBAS, the Scarsdale Police Department has cooperated
with the SBtate Department over the years concerning

protection services for foreign missions and forsign
govarnuent officials in the Village, and,

WHEREAS, recent Fedoral Government policy requires that
such oooﬁnrativu understanding between the Federal Governwment
and local municipality agenciaes ba formalized in Cooperative
hqreanents, and,

WHEREA#, the Btate Dépaftnunt has submitted a proposed
Cooperative Agreement, a copy of which is attached hersto and
a part hareof, to tha Scarsdale Police Dapartnnnt, and,

WHEREAS, it is in the bast interest of the Village of
Scarsdale for its Poiica Department to enter into such
Agreemant, now, therefore be it

REBOLVED, that the police chief is hereby authorized and
directed to execute the attached Agreement on behalf of the
Scarsdale Police Department.
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