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July 15, 2014
Response to Bidder Questions and Amendment #1 

For Request for Proposals (RFP) 14-06 Electronic Check Processing – Check 21 Services 
To All Potential Bidders:

Attached are the Department’s responses to Questions received for the above referenced RFP.

The Department is issuing Amendment #1 as clarification to:

· Amend the Schedule of Events to add a cut off time for the Second Submission of Questions and Submission of Proposals;
· Amend Functional Requirement 2.1 to be consistent with the responses provided in the Question and Answer document; 
· Amend the insurance Requirements; and
· Amend the Contract language for Termination for Cause.
Replacement pages are attached after Question Responses.  All deletions are shown as blue, strike-through text, all additions are made in red text.

All other requirements and conditions remain as indicated in the RFP.

	#
	RFP Section
	RFP Page #
	Question
	Answer

	1
	III
	21
	Is the Department willing to accept version DSTU X9.37-2003 vs  ANSI X9.100-187 listed as part of the functional requirements?
	Yes.  See Amendment.

	2
	111.A.2.1
	21
	Is it acceptable to transmit ICL files with a maximum of 10,000 items ( we can accept multiple file transmissions per day)?
	Yes. See Amendment.

	3
	III. D. 3.1
	38
	Is collateral pledged in the name of the NYS OSC or specifically in the name of the Department of Taxation and Finance?
	The collateral pledged would be in the name of the NYS OSC.

	4
	III. D. 3.1
	38
	Is JP Morgan Chase the New York State fiscal agent?
	Yes.

	5
	III. F. iv.
	50
	Our Bank is only able to have it's General Liability and Crime Insurance policies endorsed to provide notice of cancellation and non-renewal to NYS DTF.  Is this satisfactory?
	When the carrier will not provide notice, the Broker or Contractor must provide such notice.  See Amendment.

	6
	III. F.
	50
	"Deductibles and self-insured retentions above $100,000 are subject to approval by the Department."  All of our deductibles are greater than $100,000.  As example, our  Crime Insurance deductible is $2.5M.  What is the process for approval process?
	The Department reserves the right to request additional information prior to Contract award, however, the approval process will be discussed during Contract negotiations.

	7
	III. F. A. 1.
	51
	We do have the CG 0001 form, but our edition date is 10/01. Is this acceptable?
	Yes, as long as the minimum coverage requirements are met.

	8
	III. F. A. 3.
	51
	Our Bank does not carry Technology Professional Liability and is not able to purchase it as we do not provide software/technology services.  Is this acceptable?
	To the extent technology services are being provided at the vendor’s site (i.e. receipt of file, processing of payments) this requirement may be met either with an Errors and Omissions endorsement to your General Liability policy or a separate Errors and Omissions policy.  See Amendment

	9
	III. F. A. 6.
	52
	Our Crime Insurance is on a Discovery form, rather than a "loss sustained form."  Is this acceptable?
	As long as the discovery period extends for three years beyond the term of the Contract.

	10
	III. F. A. 6.
	53
	"Policy must allow for reporting….during the term of the policy."  This wording is for a claims made policy.  Our Crime policy is not a claims made policy so this wording does not apply and thus we are unable to get this in our Crime policy.  Is this acceptable?
	This would not be acceptable.  

	11
	III. F. B.
	53
	Waiver of Subrogation wording is specific to Property Insurance, and Property Insurance is not required by DTF in this RFP.  Do you agree?
	No.  If waiver of subrogation language is not in the policy, the Contractor must agree to waive subrogation in the Contract.

	12
	Exhibit I.
	150
	Will DTF sign the Bank’s contracts in addition to the Service Schedules included in Exhibit I or are the attachments and schedules intended to completely replace them?
	The Services Schedules included in Exhibit I are meant to completely replace the Bank’s contracts.

	13
	5.0
	40
	What is the maximum daily ACH amount on any given day?  This will allow the Bank to have proper ACH lines of credit in place to support your business.
	Historically we have not exceeded $150 million on any given day.  However, this amount is subject to change.

	14
	Article XII. D.
	107
	Will the Department accept a FHLB L/C as a form of collateral as we do with numerous other NYS agencies?
	Yes we would accept FHLB L/C as a form of collateral.

	15
	III.  Technical Requirements A. Functional Requirements 2.0 – ICL File Transmissions
	21
	While the x9.100-187 is the requisite format for image exchange between banks and the Federal Reserve, it was not mandated for use by non-banks.  As a result, most corporate and institutional Image Cash Letters are created using the x9.37 format. Is the NYS DTF currently utilizing the x9.100 format?
	Yes.


Schedule of Events

	Issuance of RFP
	June 25, 2014

	Deadline for filing Offerer Understanding of, and compliance with, Procurement Lobbying Guidelines
	July 7, 2014

	Deadline for Submission of Questions
	July 7, 2014

	Department Response to Bidder Questions
	July 15, 2014

	Deadline for second submission of Bidder Questions
	July 22,2014  by 2 pm ET

	Department response to second submission of Bidder Questions
	July 29, 2014

	Deadline for submission of Notification of Intent to Bid
	August 5, 2014

	Proposals Due
	August 12, 2014 by 2 pm ET

	Notification of Intent to Award
	September 12, 2014

	Deadline for Contract Signature
	October 13, 2014

	Program Implementation 
	January 1, 2015




III. Technical Requirements

A. Functional Requirements
This section contains the specific service requirements and response criteria to the RFP.  To facilitate preparation and evaluation of the proposals, the RFP technical response criteria are listed with the associated requirements.

Each Bidder’s response will be evaluated to determine if it meets these Functional Requirements.  Therefore, Bidders must provide the Department with all of the information requested to establish that they meet the minimums identified in the Functional Requirements.  Failure to provide sufficient detail to the Functional Requirements topics of this section will result in the Bidder being determined non-responsive and removed from further consideration.  Bidder responses that meet those minimums will gain evaluation points in the scoring process to the extent the response exceeds the requirement.

	FUNCTIONAL REQUIREMENT
	REQUIRED RESPONSE

	1.0 Deposit Accounts

	1.1The Contractor must establish bank accounts in the name of New York State for the deposit of remittances.  A separate account will be established for each Tax Application. 
	1.1 Affirm understanding of, and agreement to comply with, this requirement.  

	2.0   ICL File Transmission(s) 

	2.1 The Contractor must be able to accept ICL file transmissions that:

· Use the ICL deposit exchange industry standard, ANSI X9.100-187 or DSTU X9.37-2003 (Specifications for Electronic Exchange of Check and Data Image) and will be expected to follow current industry standards.

· Include images sent at a minimum of 200 DPI. 

· Include up to 25,000 10,000 items.

· Include a deposit value of up to $99,999,999.99 per ICL file transmission.

	2.1 Affirm understanding of, and agreement to comply with, this requirement.


	STANDARDS
	REIMBURSEMENTS

	4.B.4  Bank Account Online Application
Information provided on the Bank Account Online Application must be 100% accurate and complete.
	Corrective action and a timetable will be specified by mutual agreement between the Contractor and the Department for each violation; 

and/or

DTF will be reimbursed for expenses and loss of revenue for failure to meet the standard.  Taxpayer(s) will be reimbursed for any bank related expense (e.g., stop payment fees, return Items fees, etc.) for failure to meet the standard.

	4.B.5  Adjustment Files and Documents
Adjustment files and documents must be 100% accurate and complete.
	Corrective action and a timetable will be specified by mutual agreement between the Contractor and the Department for each violation; 

and/or

 DTF will be reimbursed for expenses and loss of revenue for failure to meet the standard.  Taxpayer(s) will be reimbursed for any bank related expense (e.g., stop payment fees, return Items fees, etc.) for failure to meet the standard. 


A. Insurance Requirements

Prior to the commencement of Services, the Contractor shall file with The State of New York, Department of Tax and Finance, Certificates of Insurance evidencing compliance with all requirements contained in this Contract.  These policies must be written in accordance with the requirements of the paragraphs below.   Each insurance carrier must be rated at least “A-” Class “VII” in the most recently published Best’s Insurance Report.  If, during the term of the policy, a carrier’s rating falls below “A-” Class “VII”, the insurance must be replaced no later than the renewal date of the policy with an insurer acceptable to the Department and rated at least “A-” Class ”VII” in the most recently published Best’s Insurance Report.
The Department may, at its sole discretion, accept policies of insurance written by a non-authorized carrier(s) when Certificates and/or other policy documentation are accompanied by a completed Excess Lines Association of New York (ELANY) Affidavit.  Nothing herein shall be construed to require the Department to accept insurance placed with a non-authorized carrier under any circumstances. Acceptance and/or approval by DTF does not and shall not be construed to relieve Contractor of any obligations, responsibilities or liabilities under the Contract awarded by this RFP.

All insurances required by the Contract shall: i) be obtained at the sole cost and expense of the Contractor, ii) be maintained with insurance carriers licensed to do business in New York State, and acceptable to DTF, iii) be primary and non-contributing to any insurance or self-insurance maintained by DTF, iv) be endorsed to provide DTF with written notice at least thirty (30) days prior to the cancellation, non-renewal or material alteration of such policies, and v) name “DTF, its officers, agents and employees” as additional insureds thereunder.  When the carrier will not provide such notice, the Broker or Contractor must provide notice to the Department.  Such additional insured coverage must be written on the ISO form CG 20 10 11 85, or a substitute form, providing equivalent coverages.  The additional insured requirement does not apply to Workers Compensation or, Disability or Professional Liability (Errors and Omissions) coverage.

The Contractor shall be solely responsible for the payment of all deductibles and self-insured retentions to which such policies are subject.  Deductibles and self-insured retentions above $100,000 are subject to approval by the Department.  The Contractor is solely responsible for all claim expenses and loss payments within the deductible or self-insured retention.

The Contractor shall require that any Subcontractors hired carry insurance with the same limits and provisions provided herein.  

The Contractor shall cause all insurance to be in full force and effect as of the commencement date of the Contract and to remain in full force and effect throughout the term of the Contract and as further required by the Contract.  The Contractor shall not take any action, or omit to take any action that would suspend or invalidate any of the required coverages during the period of time such coverages are required to be in effect.

As soon as reasonably practicable prior to the expiration date or renewal date, the Contractor shall supply DTF updated/replacement Certificates of Insurance, and amendatory endorsements. 

The Contractor, throughout the term of the Contract, or as otherwise required by the Contract, shall obtain and maintain in full force and effect, the following insurances with limits not less than those described below and as required by the terms of the Contract, or as required by law, whichever is greater (limits may be provided through a combination of primary and umbrella/excess policies):

I. Specific Coverage and Limits.  The types of insurance and the minimum policy limits shall be as follows:
1. General Liability.  Commercial General Liability Insurance (CGL) covering the liability of Contractor for bodily injury, property damage, and personal/advertising injury arising from all work and operations under the contract.  Such liability shall be written on the ISO occurrence form CG 00 01 96, or a substitute form providing equivalent coverage(s).  The limits under such policy shall not be less than the following: 

· Each Occurrence Limit - $1,000,000

· General Aggregate - $2,000,000

· Products/Completed Operations - $2,000,000

· Personal Advertising Injury - $1,000,000

· Damage to Rented Premises - $50,000

Coverage shall include, but not be limited to, the following: 

· Premises liability

· Independent contractors

· Blanket contractual liability, including tort liability of another assumed in a contract 

· Defense and/or indemnification obligations, including obligations assumed under the Contract

· Cross liability for additional insured’s 

· Products/completed operations for a term of no less than three (3) years commencing upon acceptance of the work, as required by the Contract

2. Additional Insured.  The Department shall be named as additional insureds thereunder where applicable.  Such liability must be written on the ISO occurrence form CG 20 10 11 85, or a substitute form providing equivalent coverages.

3. Technology Professional Liability or equivalent. The Contractor shall maintain Technology Professional Liability (Errors and Omissions) insurance or equivalent with a limit of not less than $1,000,000.00 for damages arising from computer-related services including, but not limited to, the following:  consulting, data processing, programming, system integration, software development, installation, distribution or maintenance, systems analysis or design, training, staffing or other support services, any electronic equipment, computer hardware or software developed, manufactured, distributed, licensed, marketed or sold.  
This errors and omissions insurance shall include coverage for third party claims and losses including with respect to network risks (such as data breaches, transmission of virus/malicious code; unauthorized access or criminal use of third party, ID/data theft) and invasion of privacy regardless of the type of media involved in the loss of private information (such as computers, paper files and records, or voice recorded tapes), covering collection, use, access, etc. of personally identifiable information, direct liability, as well as contractual liability for violation of privacy policy, civil suits and sublimit for regulatory defense/indemnity for payment of fines and penalties. If this coverage is made on a claims-made policy form, so the Contractor shall purchase, at its sole expense, an Extended Discovery Clause for at least three (3) years after the work is completed if the coverage is cancelled or not renewed.
4. Workers Compensation.  For work to be performed in NYS, Contractor shall provide and maintain coverage during the life of the Contract for the benefit of such employees of Contractor that are required to be covered by the NYS Workers Compensation Law.

5. Disability Benefits.  For work to be performed in NYS, Contractor shall provide and maintain coverage during the life of the Contract for the benefit of such employees of Contractor that are required to be covered by the NYS Disability Benefits Law.  Any waiver of this requirement must be approved by the Department and will only be granted in unique or unusual circumstances.

6. Comprehensive Business Automobile Liability.  Insurance with a limit of not less than $1,000,000 each accident.  Such insurance shall cover liability arising out of any automobile including owned, leased, hired, and non-owned automobiles.

7. Crime Insurance.  Crime Insurance, on “loss sustained form” in an amount not less than $1,000,000 including coverage for: 

· Employee Theft

· Forgery or Alteration

· Inside the Premises – Theft of Money and Securities

· Inside the Premises – Robbery or Safe Burglary of Other Property

· Outside the Premises

· Computer Fraud

· Money Orders and Counterfeit Paper Currency

Policy must allow for reporting of circumstances or incidents that might give rise to future claims.  The policy must include an extended reporting period of no less than three years with respect to events which occurred but were not reported during the term of the policy. 

The Department, must be included as :Loss Payees” as respects this specific amount as their interests may appear.

Any warranties required by the insurer must be disclosed and complied with.  Said insurance shall extend coverage to include the principals.

I. Waiver of Subrogation.  Contractor shall cause to be included in each of its policies insuring against loss, damage or destruction by fire or other insured casualty a waiver of the insurer’s right of subrogation against DTF, or, if such waiver is unobtainable, (i) an express agreement that such policy shall not be invalidated if Contractor waives or has waived before the casualty, the right of recovery against DTF, or (ii) any other form of permission for the release of DTF.
Response Requirement

The Bidder must affirm understanding of, and agreement to comply with, the Insurance Requirements.
deficiency within seven (7) Business Days of receipt.  Such response may include a request for partial or total waiver of MWBE Contract Goals.

6.   Quarterly MWBE Contractor Compliance Report

Contractor is required to submit a Quarterly MWBE Contractor Compliance and Payment information on the New York State Contracting System located at https://ny.newntcontracts.com/, if applicable, by the 10th day following each end of quarter over the term of the Contract documenting the progress made towards achievement of the MWBE goals of the Contract.  See Exhibit G for an example of the information required.

7. Liquidated Damages - MWBE Participation
A. Where DTF determines that Contractor is not in compliance with the requirements of the Contract and Contractor refuses to comply with such requirements, or if Contractor is found to have willfully and intentionally failed to comply with the MWBE participation goals, Contractor shall be obligated to pay to the DTF liquidated damages.

B. Such liquidated damages shall be calculated as an amount equaling the difference between:  

1. All sums identified for payment to MWBEs had the Contractor achieved the contractual MWBE goals; and 

2. All sums actually paid to MWBEs for work performed or materials supplied under the Contract.

C. In the event a determination has been made which requires the payment of liquidated damages and such identified sums have not been withheld by the DTF, Contractor shall pay such liquidated damages to the DTF within sixty (60) days after they are assessed by the DTF unless prior to the expiration of such sixtieth day, the Contractor has filed a complaint with the Director of the Division of Minority and Woman Business Development pursuant to Subdivision 8 of Section 313 of the Executive Law in which event the liquidated damages shall be payable if Director renders a decision in favor of the DTF.

Article XXII. Termination

Termination for Cause

The Department, in its sole discretion, may terminate the Agreement in the event of a Material Breach.  Examples of Material breach include, but are not limited to, the following:

1. Failure of Contractor to maintain financial stability as set forth under the Agreement, or failure of any material Subcontractor to maintain financial stability, such that the Department can reasonably expect Contractor or such Subcontractor to not satisfactorily perform their respective obligations through the term of this Agreement and which, with respect to such
