New York State Department of Taxation and Finance

Request for Proposals (RFP) 14-04

Real Property Tax Administration System Solution

Exhibit J -  Preliminary Base Contract

THIS AGREEMENT is made this XX day of XXX by and between the New York State Department of Taxation and Finance, located at Building 9, W.A. Harriman State Office Campus, Albany, New York 12227 (hereinafter referred to as the “Department”, or  “DTF”), the Office of Information Technology Services, located at  Empire State Plaza, Swan Street Building, Core 4, 1st Floor, Albany, NY 12223 (hereinafter referred to as “OITS”) and [Contactor Name], with principal place of business located at [Contractor Address} (hereinafter referred to as the “Contractor”). The Department and OITS are jointly referred to herein as the “State”; and the Department, OITS and Contractor are collectively referred to herein as the “Parties.”
WHEREAS, the State issued “Request for Proposals (RFP) 14-04 Real Property Tax Administration System Solution” on May 7, 2014, seeking proposals for an enterprise, multi-tenancy capable, and web based system and associated services to replace its current Real Property Tax Administration System (RPSv4) and to add additional functionality not currently available in RPSv4; and
WHEREAS, the Contractor timely submitted a responsive proposal to provide the Solution specified in RFP 14-04; and the State has determined the Contractor is responsible; and

WHEREAS, pursuant to Section XI of the RFP, the Contractor was determined to have provided the best value  proposal and has been determined capable of providing the Solution, and

WHEREAS, the Contractor is prepared to undertake performance of developing, implementing and maintaining a Real Property Tax Administration System Solution (to be known as “RPSv5”) according to the terms of this Agreement and recognizes that delivery of the RPSv5 Solution to the State or, at the direction of the State, transition of the Solution to the State or a successor Contractor is a fundamental requisite of such undertaking;
NOW, THEREFORE, in consideration of the mutual covenants and conditions herein set forth, the Parties agree as follows:

Article I.  Definitions

 All definitions set forth in the RFP 14-04 Glossary are hereby included by reference. If there is a definition in the Base Contract that is also included in the RFP, the Base Contract definition controls. In addition, the following terms when used herein shall mean: 

Acceptance/Accepted- the determination by the State that the Deliverable(s) are functioning and performing in accordance with all specifications and requirements set forth in the Agreement. 
Agreement – this Contract C4006XX, which includes all documents identified in Article II.
Attorney General -the Attorney General of the State of New York, or designee.

Authorized Users- those permitted by the State to access and use all functionality of the Solution, (e.g., for data input, correction, inventory maintenance and all other functionality provided by the Solution).  Authorized Users include all New York State real property taxing jurisdictions (e.g., applicable local governments, political subdivisions and, school districts) and anyone they may authorize to access the Solution on their behalf.
Base Contract – that portion of the Agreement preceding the signatures of the Parties.
Business Day – the days between and including Monday to Friday, excluding any holiday officially observed by New York State.
Change Control Procedure - the process set forth in RFP 14-04 Exhibit A.
Closeout Plan – If necessary, upon request of the State, a plan developed by Contractor and approved by the State that contains reasonable procedures to transition operations of Contractor in order to allow the Solution/Services to continue without interruption.  

Commissioner – the Commissioner of the New York State Department of Taxation and Finance.
Contractor - [successful Bidder’s name to be inserted here]. 

Deliverable– any document, software, service, or combination thereof, that the Contractor is required to provide the State under the Agreement.

Department or DTF-- the New York State Department of Taxation and Finance.

Dispute Resolution—a procedure set forth in Article XV for resolving disputes arising under this Agreement.

Disaster Recovery Plan – the Contractor’s plan to handle and minimize the effects of potential disasters so the Contractor or State can maintain or quickly resume functionality after a disaster. 
Documentation- the complete set of required information (e.g., user, installation, instruction or diagnostic manuals) in either hard or electronic copy, which is  necessary to enable the State to properly test, install, operate and enjoy full use of RPSv5 or the Product(s).

Enhancement – any change to the functionality of the Solution that the State requests that is specific to NYS and cannot be utilized by other customers of the Contractor. 
Enterprise - all business operations and functions of the State, including its applicable local governments, political subdivisions and school districts, without regard to the geographic location(s) where such operations are performed or the entity(ies) actually performing such operations.  For purposes of this Contract and RFP 14-04, Enterprise expressly includes all real property taxing jurisdictions.
Error Corrections -   machine executable software code furnished by Contractor which corrects the Product(s) or Solution so as to conform to the applicable warranties, functional and performance requirements and/or other obligations of the Contractor.
Finalized Project Timeline- the project timeline that is negotiated after Contract approval for RFP 14-04 and Accepted by the State as a result of Deliverable 2, Implementation Plan.

General Public Users—those users who will be permitted  under the  License  to access the Solution on the web and perform certain, limited functions, as defined by the State and/or its Authorized Users, such as searching, retrieving, printing and extracting data.
Letter of Deliverable Acceptance – the written approval provided to the Contractor by the State Project Manager or his/her authorized designee stating that one or more Deliverables have been determined to comply with the requirements and have been Accepted by the State. 

Letter of Deliverable Rejection—the written rejection provided to the Contractor by the State Project Manager or his/her authorized designee stating that one or more Deliverables do not comply with the requirements, and have been rejected by the State. 
License – the license granted to the Enterprise of unlimited, perpetual, non-exclusive, royalty-free, concurrent and irrevocable rights to use, execute, reproduce, display, perform, deploy, access, modify, maintain and/or merge  the Product(s) and Solution anywhere within the Enterprise.
Licensed Software – Software transferred upon the terms and conditions set forth in the Contract.  This includes error corrections, upgrades, enhancements or new releases, and any deliverables due under   Maintenance (e.g., patches, fixes, Program Temporary Fixes, programs, code or data conversion, or custom programming).

Licensee -  the State of New York.
License Effective Date –The License(s) shall be effective upon the approval of the Contract by the AG and OSC.  
Licensor -   the Contractor (       ) who transfers or effects the transfer of rights in proprietary Product(s), and/or the Solution to the State in accordance with the rights and obligations specified in the Contract.

Maintenance:
Maintenance shall include all the requirements of RFP14-04 Section VII (E) including, at a minimum, (i) the provision of error corrections, updates, revisions, fixes, upgrade and new releases to Licensee, and (ii) Help Desk assistance with locally accessible “800” or toll free, or alternatively on-line Help Desk accessibility.  Contractor shall maintain the Product(s) and Solution to provide Licensee with the ability to utilize the Product(s) and Solution in accordance with the Product Documentation without significant functional downtime to its ongoing business operations during the Maintenance term(s).

Material Breach – failure to perform an obligation that the Contractor is bound to perform under this Agreement which significantly impacts the State with regard to RPSv5 and Real Property Tax Administration or is so fundamental to the Agreement that the Contractor’s failure to perform defeats its purpose.  See Article XVII for examples of Material Breach. 
New Product Releases – (Product Revisions) any commercially released revisions to the licensed version of a Product as may be generally offered and available.  
OITS - the New York State Office of Information Technology Services

OSC - the New York State Office of the State Comptroller

Product(s) – the software, including third-party software, as well as components, modules, units, configurations, integrations, and customizations and related documentation, plans, manuals, etc., delivered to the State in accordance with the Agreement.
Proposal -the bid submitted by Contractor in response to RFP 14-04.  

Proprietary - protected by secrecy, patent, copyright or trademark against commercial competition.

RFP 14-04 - the Real Property Tax Administration System Solution Request for Proposals issued by the State on May 7, 2014, including all appendices and exhibits contained therein, and any written clarifications or amendments thereto made by the State, including the webinar, and any questions and answers and any attachments and files. 
Regulations - rules or directives promulgated by the State or another governmental unit thereof in accordance with the State Administrative Procedure Act which have the force of law. 

Services - all functions required to be performed by Contractor in accordance with RFP 14-04.
Solution – the Product(s) and the Services comprising all the Deliverables for each Phase required under RFP 14-04 and this Contract.
Source Code - the programming statements or instructions written and expressed in any language understandable by a human being skilled in the art which are translated by a language compiler to produce executable machine Object Code. 

Subcontractor - any individual or other legal entity including, but not limited to, sole proprietor, partnership, limited liability company, firm or corporation who is engaged by the Contractor or another subcontractor to perform a portion of the Contractor’s obligation under the Agreement.
Virus - any computer code, whether or not written or conceived by Contractor, that disrupts, disables, harms, or otherwise impedes in any manner the operation of the Product or Solution, or any other associated software, firmware, hardware, or computer system (such as local area or wide-area networks), including aesthetic disruptions or distortions, but does not include security keys or other such devices installed by Product manufacturer.
Article II. Order of Precedence and Entirety of Agreement

This Contract C4006XX shall be deemed inclusive of the following documents, that are incorporated herein as if set forth at length.  Conflicts between these documents shall be resolved in the following descending order of precedence: 

Appendix A of the RFP, “Standard Clauses for New York State Contracts,” dated January 2014;

Attachment 12 – DTF—202, Agreement to Adhere to the Secrecy Provisions of the Tax Law and the Internal Revenue Code;

Base Contract;

Any Amendments and Clarifications to RFP 14-04, including Questions and Answers;

RFP 14-04 (including the webinar and all files and attachments to the RFP), but excluding 
Appendix A, Attachment 12, all Amendments and Clarifications, and all Questions and 
Answers;

Contractor’s Proposal Clarifications; and

Contractor’s Proposal, excluding clarifications.

Article III.  Contractor Responsibilities

The Contractor hereby agrees to provide all Deliverables and Services as required by the RFP 14-04 and the Contractor’s bid proposal in response to RFP 14-04,, to implement an Enterprise-wide, multi-tenancy capable, and web based Real Property Tax Administration System Solution (RPSv5), which will replace and provide enhanced functionality over the State’s current Real Property Tax Administration System, known as RPSv4. In addition to the Contractor’s responsibilities set forth elsewhere in the Agreement, the Contractor shall:

· Provide the Solution including all Products and Services as required in the timeframe agreed to by the State.

· Provide support and maintenance as required;

· Provide any modifications or additional services, including Maintenance or Enhancements, as may be implemented through the Change Control Procedure;

· Comply with the Secrecy requirements set forth in Article XI herein; 

· Provide Deliverables in accordance with the RFP and the Finalized Project Timeline agreed to by the State;

· Maintain accurate records;

· Accept State oversight, and keep the State informed of any problems encountered in providing the Solution (Products and/or Services);

· Ensure Subcontractor compliance with all responsibilities under this Agreement, as applicable;

· Meet MWBE goals as outlined in Article XVI of this Agreement;

· Pay, at its sole expense, all applicable permits, licenses, tariffs, tolls and fees and give all notices and comply with all federal, state, and local, laws, ordinances, rules and regulations of any governmental entity in conjunction with the performance of obligations under the Agreement.

· Not disclose the data provided by the State to any other individual or entity except as expressly required by law;  
· Keep the data, while in the control of the Contractor, confidential, and take all reasonable and prudent steps to ensure the data is fully protected and secured;

· Work in good faith with the State and any other party to accommodate any changes in requirements or to assist in the development of any Enhancement.  Enhancement(s) performed by Contractor shall be initiated through the Change Control Procedure; 
· Make good faith efforts to follow any recommendations made by the State regarding the performance of the Agreement. 
· Notify the State in writing, specifying the reason(s), why a deviation from any of the Requirements is believed necessary, and obtain written approval for a deviation; and 
· Ensure that its team members observe State work rules.
· Ensure that where third party licensed Product(s) are furnished as part of the Solution, and sufficient rights necessary to effect the purposes of the Solution are not otherwise provided in the Contractor or third party license agreement, Contractor shall be responsible for obtaining from the third party proprietary owner/developer the rights necessary for the State and Authorized Users to operate the Solution and for the General Public Users to access and use it. 
· Ensure that all Deliverables and the Solution shall comply with New York State Information Technology Services Secure System Development Lifecycle (SSDLC) Standard, the New York State Secure System Development Life Cycle Roadmap, and the Enterprise Secure Coding Standard.
Article IV.  State Responsibilities

The State has engaged the Contractor to develop a new version of the Real Property Tax Administration System with enhanced capabilities.  Accordingly, in addition to responsibilities set forth elsewhere in this Agreement, the State will: 
· Oversee all aspects of the development and implementation of the Solution provided by Contractor and make recommendations regarding Contractor’s  performance of the Agreement;

· Designate the State Leadership Team, Project Director and State Project Managers following the date of commencement of this Agreement;

· Provide the Contractor with direction, assistance, procedures, and contact persons necessary for the Contractor  to perform in accordance with its responsibilities;
· Utilize, where necessary, informal dispute resolution to facilitate the timely resolution of disputes that arise;

· Provide the Contractor with access, as necessary, to State end users and system staff who will provide the business information needed by the Contractor; 
· Be responsible for the performance of the State’s  employees and agents;

· Advise the Contractor in writing of the security rules, procedures, regulations, and work rules that the State may from time to time establish for State employees with respect to the State’s premises, property, records, and data in the State’s care and custody; 
· Advise Contractor that its employees, agents, and team members shall observe State security rules, procedures, regulations, and work rules; and

· Provide appropriate meeting rooms, office space, office supplies, furniture, telephone, machine time and other facilities for the Contractor and its employees, agents, and team members while working on State premises.  Those facilities shall be provided as determined by the State Project Manager. 
 Article V.  Contract Term
The initial term will commence upon approval of the New York State Attorney General and the Office of the State Comptroller and expire August 31, 2018, with the ability to extend the Contract for one (1) additional five (5) year term, for Support and Maintenance only.  Note: Change Orders to modify the system to accommodate changes (e.g., Legislative, policy, procedure, etc.) shall also be payable under this five (5) year term with prior approval of the Office of the State Comptroller.
Article VI.  Transmittal, Acceptance, and Rejection of Deliverables
1. Transmittal of Deliverables for State Evaluation 

Transmittal of Deliverables shall be in accordance with the following procedures:

· The Contractor shall submit a Deliverable to the State with two copies of the signed Deliverable Transmittal Form (See RFP Exhibit C).

· The State Project Manager shall sign and date both copies upon receipt and return one indicating receipt of the Deliverable(s). 

· Following State review of the Deliverable(s), the State Project Manager will issue to the Contractor a Letter of Deliverable Acceptance (see RFP Exhibit E) or Letter of Deliverable Rejection (see RFP Exhibit D) of the Deliverable(s).

· If a Deliverable is rejected by the State, the State will identify in the Letter of Deliverable Rejection the failures, deficiencies or nonconformities of the Deliverable(s), and a time frame to correct such failures, deficiencies or nonconformities.  

· The Contractor shall correct the identified failures, deficiencies or nonconformities, within the time frame specified in the Letter of Deliverable Rejection.

· Contractor may continue to work on other tasks while Deliverable(s) failures, deficiencies or nonconformities are rectified, unless the State Project Manager notifies the Contractor, in writing, that a particular failure, deficient or nonconforming task within a Deliverable must be fixed prior to proceeding with the other tasks. 

· Once the Contractor has resolved the issues to the satisfaction of the State Project Manager, the Contractor shall resubmit the Deliverable to the State with two copies of the signed Deliverable Transmittal Form.

Please note:  The Contractor will be required to submit a draft and final copy of each written Deliverable. The Contractor shall submit one hard copy and one electronic copy.  

The State shall review the draft documents and return comments for revision of the draft within five (5) Business Days. The State Project Manager shall send a memo to the Contractor, indicating any required changes. The Contractor shall incorporate the changes within five (5) Business Days.  

Written Deliverables shall demonstrate due diligence in meeting the scope and requirements of the associated final written Deliverable. Written Deliverables must:

· Be presented in a format appropriate for the subject matter and depth of discussion.

· Satisfy the scope and requirements for that Deliverable such that it can be Accepted by the State.
2. Acceptance—General

All Deliverables as a result of the Contract awarded from this RFP shall become the property of the State.  

Deliverables for each Phase (Phase 1, Deliverables 1-11 and Phase 2, Deliverables 1-2 and 4-11) must be Accepted by the State before invoices can be rendered.  Deliverables shall be submitted by the Contractor to the State for Acceptance with a Deliverable Transmittal Form.  The State will endeavor to review Deliverables transmitted for Acceptance within a reasonable time after delivery, and to promptly respond to the Contractor in writing with Acceptance or Rejection.  There shall be no Acceptance of Deliverables by inaction.  Acceptance requires the affirmative written response of Acceptance by the State.  Acceptance of Deliverables shall not be unreasonably withheld.

A. Threshold Deliverable --Fit Gap Analysis (Phase 1, Deliverable 3)
For Phase 1, Deliverable 3 (Fit Gap Analysis, etc.), is a threshold Deliverable which must be timely delivered and Accepted in order for Contractor’s work on the Solution to proceed.  Should the Contractor fail to successfully complete Deliverable 3, or if Deliverable 3 is determined by the State to be unacceptable, or incapable of being remediated for Acceptance in a timely fashion under the time constraints of the work to be performed, the State, in its sole discretion, shall have the option to terminate the Contract. If the State exercises its option to terminate the Contract, such termination shall not give rise to any cause of action against the State for damages, loss of profits, expenses, or other remuneration of any kind. 
B. Acceptance Timelines for Deliverables 4, 6 and 11 (both Phases)
In each Phase, Acceptance of Deliverable 4 (Customization, Software Development and Configuration) and Deliverable 6 (Testing), will not occur before all Deliverables to be tested for each respective Phase are complete and thoroughly and successfully validated through pre-production testing.  For each Phase, Acceptance of Deliverable 11 (Production Deployment) will not occur until all Deliverables required for that Phase have been in production for a minimum of 60 days, and up to 90 days, all without any Level 1 or 2 errors.

C. Operational Testing and Evaluation
The State, in its sole discretion, shall have the option to evaluate, including directing and/or performing operational testing on Deliverable(s) prior to Acceptance, the tests and data sets to be used to be specified by the State.  Where using its own data or tests, the State will have the tests or representative set of data available upon delivery.  If the Contractor is to perform the operational test, it must be capable of observation by the State, and shall be made part of the Contractor’s standard documentation.  The test data shall remain accessible to the State after completion of the test. The State shall notify Contractor upon successful completion of the operational test.
In the event that the operational tests cannot be completed successfully within a specified period, and the Contractor or Deliverable(s) is responsible for the failure(s) or delay(s), the State shall have the option to extend the testing period or to terminate the Contract.  If the State exercises its option to terminate the Contract, such termination shall not give rise to any cause of action against the State for damages, loss of profits, expenses, or other remuneration of any kind.  
3. Deliverable Rejection

If the State provides a Letter of Deliverable Rejection to the Contractor, it will specify how the Deliverable fails to meet specifications/ requirements. Contractor shall correct the failure within the timeframe specified in the Letter of Deliverable Rejection, and then resubmit the Deliverable for Acceptance by the State. If the Deliverable is again rejected, the State in its sole discretion, may either allow the Contractor to resubmit the Deliverable again for Acceptance,   or reject the Deliverable and exercise its option to terminate the Contract.   It is within the State’s sole discretion to determine the number of times the Contractor may resubmit a Deliverable for Acceptance, prior to exercising its option to terminate the Contract for rejection of a Deliverable(s).  Costs and liabilities associated with the rejection of a Deliverable shall be fully borne by Contractor. If the State exercises its option to terminate the Contract, such termination shall not give rise to any cause of action against the State for damages, loss of profits, expenses, or other remuneration of any kind. 

Article VII.  Software License Grant-Terms of Use 
1. License 
The State is granted a License.  The State shall have the right to allow Authorized Users access and use of the Product(s) and Solution pursuant to the restrictions imposed upon the Authorized Users by the State.  The State, without notice or approval from the Contractor, shall have the ability to add Authorized Users.  At no time shall the Authorized Users be granted any rights to access the Source Code. The State shall have the right to use and distribute modifications or customizations of the Product(s) and Solution to and for use by any Authorized User(s), provided that any modifications, however extensive, shall not diminish Contractor’s proprietary title or interest.  No license, right or interest in any trademark, trade name, or service mark is granted hereunder.  The License granted the State hereunder shall expressly allow the State and Authorized Users to permit General Public Users to access and perform certain limited functions, as determined by the State and/or Authorized Users, and no additional compensation shall be paid to Contractor, by anyone therefore.
Contractor hereby grants to the State a License to make, reproduce (including downloading electronic copies of the Product(s)) and distribute, either electronically or otherwise, copies of Product Documentation as necessary to enjoy full use of the Product(s) and Solution in accordance with the terms of the license.

2. Licensed Documentation
The State shall require the Contractor to deliver, at Contractor’s expense: (i) one (1) hard copy and one (1) master electronic copy of the Documentation in Word or Adobe; (ii) hard copy instructions for access by downloading from the Internet and (iii) hard copies of the Product Documentation by type of license.  The Contractor must provide the documentation described in RFP 14-04 at Section III. Post Award Deliverables (I) Deliverable 9 – Documentation.
3. Use By Outsourcers/Facilities Management, Service Bureaus or Other Third Parties  
Outsourcers, facilities management or service bureaus retained by the State or Authorized Users shall have the right to use the Product(s) and Solution to maintain the Enterprise’s business operations, including data processing, for the time period that they are engaged in such activities. 

Any third party with whom the State or an Authorized User has a relationship for Enterprise functions or business operations, shall have the right to use Product(s) and Solution, provided that such use shall be limited to the time period during which the third party is using the Product(s) and Solution for the function or business activity.

4.  Permitted License Transfers  
As the State’s business operations may be altered, expanded or diminished, license(s) granted hereunder may be transferred or combined for use at an alternative or consolidated site not originally specified in the license(s), including transfers between Agencies (“permitted license transfers”).  The State does not have to obtain the approval of the Contractor for permitted license transfers, but must give thirty (30) days prior written notice to Contractor of such move(s).  There shall be no additional license or other transfer fees due Contractor.

5.
Archival Back-Up and Disaster Recovery 
The State may use and copy the Product(s) and Solution  and related Documentation in connection with:  i) reproducing a reasonable number of copies of the Product(s) and Solution for archival backup and disaster recovery procedures in the event of destruction or corruption of the Product(s) and Solution or disasters or emergencies which require the State  to restore backup(s) or to initiate disaster recovery procedures for its platform or operating systems; ii) reproducing a reasonable number of copies of the Product(s), and Solution and related Documentation for cold site storage.  “Cold Site” storage shall be defined as a restorable back-up copy of the Product(s) and Solution not to be installed until and after the declaration by the State  of a disaster; iii) reproducing a back-up copy of the Product(s) and Solution to run for a reasonable period of time in conjunction with a documented consolidation or transfer otherwise allowed herein.  For purposes of this paragraph, “Disaster Recovery” shall be defined as the installation and storage of Product(s) and Solution in ready-to-execute, back-up computer systems prior to disaster or breakdown which is not used for active production or development.

Article VIII. Disaster Recovery Plan/ Business Continuity 
Except in circumstances where the Contractor’s performance would be excused pursuant to Force Majeure, the Contractor is expected to perform all obligations arising under this Agreement.

The Contractor must have in place and disclose to the State its comprehensive Business Continuity/Disaster Recovery Plan, as necessary and in the manner agreed upon, which provides alternative arrangements for all Services in the event of a short-term business interruption and/or long term loss of performance capability.  

Contractor shall as soon as possible but no later than twenty-four (24) hours after the occurrence of an event requiring activation of its Disaster Recovery Plan, inform the State that the Disaster Recovery Plan has been activated.  At that time, Contractor shall provide the State with a description of the nature and extent of the disaster, an assessment of the impact on all Services provided pursuant to the Contract, and a description of the specific recovery actions with their associated timeframes which have been or will be taken as part of its Disaster Recovery Plan.  Contractor will provide appropriate periodic updates of the recovery process as required by the State.  
The RPSv5 Solution will be hosted at the State Data Center and therefore will be incorporated into the State’s Disaster Recovery Plan.  Contractor agrees to provide all documentation necessary for successful incorporation.
Article IX. Fees and Payment
1. Payments
· General

The Contractor will be paid based on fixed priced Deliverables required for each Phase (Phase I, Deliverables 1-11) and (Phase 2, Deliverables 1-2, and 4-11)  in accordance with the fees set forth in Attachment 18, Financial Response Form, of the RFP and as otherwise set forth in the RFP and this Agreement.  Payment will be made per Deliverable(s) Acceptance, per Phase, minus the retained amounts, discussed below, and in accordance with Article 11-A of State Finance Law.  

Deliverables for each Phase (Phase 1, Deliverables 1-11 and Phase 2, Deliverables 1-2 and 4-11) must be Accepted by the State before invoices can be rendered.  Deliverables shall be submitted for Acceptance on the Deliverable Transmittal Form.  

For each Phase, Acceptance of Deliverable 4 (Customization, Software Development and Configuration) and Deliverable 6 (Testing), will not occur before all Deliverables to be tested for each respective Phase are complete and thoroughly and successfully validated through pre-production testing.  For each Phase, Acceptance of Deliverable 11 (Production Deployment) will not occur before all Deliverables required for that Phase have been in production for a minimum of 60 days, and up to 90 days, all without any Level 1 or 2 errors.

· Retained Amounts

In each Phase, twenty percent (20%) will be retained from invoices submitted for Deliverables 1 through 10.  If the Contractor fails to meet the delivery deadlines in the Finalized Project Timeline specified in the Implementation Plan (Deliverable 2) for:

· Deliverable 3 (Fit Gap Analysis, Customization Analysis and Configurations and Integrations); 
· Deliverable 4 (Customization, Software Development and Configuration); and/or

· Deliverable 6 (Testing)

then the amount retained from payment for each associated Deliverable will increase from twenty percent (20%) to fifty percent (50%). In addition, should the Contractor fail to successfully complete Deliverable 3, or if Deliverable 3 is determined by the State to be unacceptable, or incapable of being remediated for Acceptance in a timely fashion under the time constraints of the work to be performed, the State, in its sole discretion, shall have the option to terminate the Contract. If the State exercises its option to terminate the Contract, such termination shall not give rise to any cause of action against the State for damages, loss of profits, expenses, or other remuneration of any kind. The State, in its sole discretion, reserves the right to allow extra time for the date of delivery of a Deliverable, without waiver of, or prejudice to, any of its rights.
· Incentives 

The State expects the Contractor to strictly adhere to the Finalized Project Timeline, as set forth in the Implementation Plan (Deliverable 2). However, if the Contractor submits a Deliverable(s) prior to the date specified in the Finalized Project Timeline, and the Deliverable(s) is/are fully Accepted by the State, the State may reduce the amount retained for that Deliverable(s) from twenty percent (20%) to ten percent (10%). 

· Payment of Retained Amounts  

As to each Phase, all amounts retained will be held by the State until Acceptance of all Deliverables required by that Phase.  Upon Acceptance by the State the Contractor may submit its invoices for all outstanding retained amounts for that Phase.

2. Product Technical Support and Maintenance

Technical Support and Maintenance (also referred to in the RFP as “Maintenance” or “Maintenance and Support”) shall provide all requirements of RFP 14-04 Section VII (E) including, at a minimum, (i) the provision of error corrections, updates, revisions, fixes, vendor upgrades and new releases to Licensee, and (ii) Help Desk assistance with locally accessible “800” or toll free, or alternatively on-line Help Desk accessibility.  Contractor shall maintain the Product(s) and Solution to provide the State with the ability to utilize the Product(s) and Solution in accordance with the Product(s) and Solution Documentation without significant functional downtime to its ongoing business operations during the maintenance term(s).   Each Phase will have its own maintenance term, which shall begin to run upon Acceptance of the Solution for the respective Phases.  
For each Phase, Support and Maintenance fees provided for in Attachment 18, Financial Response Form (of Contractor’s proposal), will not be increased for two years after expiration of the applicable warranty or any extended warranty periods.  Thereafter, annual fees may be increased for each subsequent annual period with sixty (60) days prior written notice to the State.  Such increase will be limited to the lesser of the Consumer Price Index for All Urban Customers, Table 10 (CPI-U), as reported by the U.S. Department of Labor, Bureau of Statistics for the preceding twelve (12) month period or three percent (3%) per annum over the prior year’s fee.  

3. Change Controls

Fees associated with Change Controls shall be based on the titles and hourly rates provided on Attachment 18, Financial Response Form, General Rates tab (of Contractor’s proposal).  Change Orders to modify the system to accommodate changes (e.g., Legislative, policy, procedure, etc.) shall also be payable under this five (5) year term with prior approval of the Office of the State Comptroller. 
4.
Electronic Payment 
Payment for invoices submitted by the Contractor shall be made electronically unless payment by paper check is expressly authorized by the Commissioner, in the Commissioner’s sole discretion, due to extenuating circumstances.  Such electronic payment shall be made in accordance with ordinary State procedures and practices.  The Contractor shall comply with the State Comptroller’s procedures to authorize electronic payments.  Authorization forms are available at the State Comptroller’s website at www.osc.state.ny.us/epay/index.htm: by email at helpdesk@sfs.ny.gov ; or by telephone at 855-233-8363.  Contractor acknowledges that it will not receive payment on any invoices submitted under this Contract if it does not comply with the State Comptroller’s electronic procedures, except where the Commissioner has expressly authorized payment by paper check as set forth above. Payment will be made only upon submission of proper invoices (see “Properly Submitted Invoices” below) by the Contractor, and in accordance with the provisions of Article 11-A of New York State Finance Law.
5.   Properly Submitted Invoices
Required Information on properly submitted invoices:
· Contractor's SFS Vendor Number;

· Invoice or account number;

· Name of NYS Agency to which goods or services related to the invoice were provided;

· A valid NYS Purchase Order (PO) Number and/or Contract number associated with the invoice; and

· Line item details that match the corresponding PO line item.

Submission:

· Preferred Method:  Email invoices to the OGS-BSC at:  accountspayable@ogs.ny.gov including the invoice number and the name of the agency being billed in the subject field.  (Note:  Do not send a paper copy, in addition to the electronic invoice.)

· Alternate method:  Mail invoices to OGS-BSC at the Following U.S. postal Address:

New York State Department of Taxation and Finance
c/o NYS OGS Business Services Center

PO Box 2117

Albany, NY 12220-0117

Article X.  Warranties
The following Warranties are in addition to the Warranties required by Section VII (D) of RFP 14-04:
1. Workmanship Warranty

The Contractor warrants and represents that all Services provided by the Contractor and its subcontractors under the Agreement will be performed using a professional and workmanlike manner, in accordance with the highest applicable industry standards.  For purposes of the  Agreement “highest applicable industry standards” shall be defined as the degree of care, skill, efficiency, and diligence that a prudent person possessing technical expertise in the subject area and acting in a like capacity would exercise in similar circumstances.  
2. Training and Certification Warranty
The Contractor warrants and represents that all staff assigned to the State’s account will be kept current in training including secure coding training, and any applicable certification.  Any fees or charges incurred by the Contractor to obtain and maintain such training and certification shall be the responsibility of the Contractor and will not be billed to the State.

3. Latent Defects Warranty

The Contractor warrants and represents that upon notification by the State of a latent defect in design, material or workmanship, or a latent nonconformity of the services, material, or equipment to the requirements, which would have constituted a basis for rejection if discovered prior to Acceptance, it will repair or replace or otherwise correct the defect to the level of performance specified in the Agreement.

4. Virus Warranty  

The Contractor warrants and represents that Services relating to the integration, development, and implementation of the Product(s) and Solution by means of the Contractor’s configuration, modification, and/or enhancement of such Software and Solution shall be performed in a manner so as not to result in introducing a virus or other malware to the Software and Solution.  The Contractor will utilize industry reasonable virus detection and vulnerability scanning software on its equipment to ensure that any configuration, modification, and/or enhancement it creates and provides to the State shall not contain any virus or vulnerability. 

5. Date/Time Warranty  

Contractor warrants and represents that Product(s) and Solution furnished pursuant to this Agreement shall, when used in accordance with the Product documentation, be able to accurately process date/time data (including, but not limited to, calculating, comparing, and sequencing) transitions, including leap year calculations.  Where a Contractor proposes or an acquisition requires that specific Products must perform as a package or system, this warranty shall apply to the Products as a system.

Where Contractor is providing ongoing Services, including but not limited to:  i) consulting, integration, code or data conversion, ii) maintenance or support services, iii) data entry or processing, or iv) contract administration services (e.g., billing, invoicing, claim processing), Contractor warrants and represents that Services shall be provided in an accurate and timely manner without interruption, failure or error due to the inaccuracy of Contractor’s business operations in processing date/time data (including, but not limited to, calculating, comparing, and sequencing) various date/time transitions, including leap year calculations.  Contractor shall be responsible for damages resulting from any delays, errors or untimely performance resulting therefrom, including but not limited to the failure or untimely performance of such Services.
6. Product(s) and Solution Performance Warranty

Contractor warrants and represents that Products delivered pursuant to this Agreement conforms to the requirements of the RFP and to the manufacturer's specifications, performance standards and documentation, and the documentation fully describes the proper procedure for using the Products.
7. Title and Ownership Warranty  
Contractor warrants, represents and conveys (i) full ownership, clear title free of all liens, or (ii) the right to transfer irrevocable, perpetual license rights to any Products and Solution delivered or provided to the State under this Contract.  Contractor shall be solely liable for any costs of acquisition associated therewith.  Contractor fully indemnifies the State for any loss, damages or actions arising from a breach of said warranty. 
8. Intellectual Property Warranty  
Contractor warrants and represents that all Products comprising the Deliverables and Solution will be free from defects, free from any Third Party rights and interests (including liens, charges and options) and that the use or possession by the State of any Products comprising the Deliverables and Solution will not subject the State to any claim for infringement of any Intellectual Property Rights of any Third Party. Contractor shall at all times whether during or after termination or expiry of this Agreement, indemnify and keep indemnified the State against all losses, claims, damages, liabilities, additional license fees and expenses (including all reasonable legal fees) incurred by the State in relation to any infringement or alleged infringement of any Intellectual Property Rights of any Third Party. 
9. Survival of Warranties 

Except as otherwise expressly stated, all warranties contained in this Agreement shall survive the termination and/or expiration of this Agreement.  The Contractor will maintain all original manufacturers’ warranties, organized by installation location, and will present the organized warranty package to the State upon expiration and/or termination of Agreement.

Article XI: Secrecy Provisions/Information Security Breach Notification
1. Required Forms

The Contractor will require each employee and/or subcontractor assigned to this Agreement to sign form DTF-202 Agreement to Adhere to the Secrecy Provisions of the Tax Law and the Internal Revenue Code as set forth in Attachment 12 of the RFP.  The signed DTF-202 forms will be provided by the Contractor to the State.  

2.
New York State Department of Taxation and Finance Secrecy Provisions
The various secrecy provisions of the Tax Law (e.g., Tax Law § 697 (e) and 1825) prohibit independent Contractors from disclosing tax information in any manner and provide for misdemeanor prosecution for violations.  The secrecy provisions of the Internal Revenue Code (26 USC § 6103) provide for felony prosecution for unauthorized disclosure of Federal tax information in the possession of the Department.  

All other information about the Department's operations not covered by the preceding provisions of law must be kept confidential as if it were so covered.   Contractor representatives must comply with the administrative procedures enforcing these rules. 

The Contractor, all staff members and subcontractors shall agree to view, access and use only that confidential tax administration information relevant and necessary to provide the Solution and Services to the State under the Agreement; and to subscribe to the provisions of § 73 and 74 the Public Officers Law.

3.
Information Security Breach and Notification Act

Contractor agrees to comply with the provisions of Chapter 442 of the Laws of 2005, as amended by Chapter 491 of the Laws of 2005, commonly known as the Information Security Breach and Notification Act (the “ISBNA” or “Act”), and any future amendments thereto.  Contractor shall comply with all obligations imposed by the notice provisions of the ISBNA with respect to any computerized “private information” (as defined in the Act) received, handled, processed, uploaded, or maintained by Contractor on behalf of the State under this Agreement (hereinafter, “State Information”).   In the event of a “breach of the security of the system” (as defined by the Act), Contractor shall immediately notify the State upon discovery or notification of such breach.  Such notice to the State shall be made by contacting the State’s Information Security Office by email to: Information_Security_Office@tax.ny.gov. Contractor shall immediately commence an investigation, in cooperation with the State, to determine the scope of the breach and to restore the security of the system.  To the extent the State determines that further notifications are required to be sent out pursuant to the Act, Contractor shall be responsible for providing such notifications to all required recipients including, in accordance with New York State policy, non-New York State residents whose private information is reasonably believed to have been exposed as a result of the breach, and all costs associated with providing such notices shall be borne by the Contractor.  It is expressly agreed that Contractor shall be obligated to receive authorization from the State prior to making any notifications to any individuals, the State Office of Information Technology Services, the State Consumer Protection Board, the Attorney General’s Office or any consumer reporting agencies of a breach of the security of the system, or concerning making any determination to delay notifications due to law enforcement investigations.  Contractor agrees that the State shall have final approval over the form, content, mode of transmission, and timing of any notice to be provided concerning a breach of the security of State Information.  Nothing contained herein shall be interpreted as reducing or altering Contractor’s obligations under section 899-aa of the General Business Law.  
Article XII. No Ownership of Data by Contractor
Neither the Contractor nor anyone else working with the Contractor may claim any ownership or other interest in the Data made available to it under or in connection with Services to be performed under this Agreement. The Contractor must, during the term of the Agreement (including any extensions and/or disengagement or   closeout period(s) provide the State with access to any such Data maintained by the Contractor. 

The Contractor must, in accordance with applicable law and the instructions of the State, exercise due care for the protection of Data, and maintain appropriate Data integrity safeguards against the deletion or alteration of such Data.

Promptly after the termination or expiration of the Agreement, if requested, the Contractor shall provide all such Data still within its possession or that of its subcontractors to the State, or will sanitize such Data, consistent with applicable law and instructions from the State. If the State instructs the Contractor to purge Data, such purge shall be performed at no additional cost to the State, and an Officer of the Contractor will certify subsequent to the Data purge, under penalty of perjury, that all Data has been purged in accordance with the requirements of this Agreement. 
Article XIII.     Security
1. Security Review and Report
a. Independent Review
Contractor shall have the Solution reviewed and approved for security flaws by an independent organization that specializes in application security, at Contractor’s expense, prior to production deployment.  The independent organization must provide a copy of the report to the State.  Contractor shall obtain the State’s approval of the independent organization prior to the review. 
b. Review Coverage 
Security review shall cover all aspects of the Solution delivered, including third-party modules, units, integration points, components, and libraries. 
c. Scope of Review
At a minimum, the review shall cover all software vulnerabilities. The review shall include a combination of requirements validation, vulnerability scanning, penetration testing, and static analysis of the source code, with the results to be provided to the State upon request. 
d. Issues Discovered
Overall Solution security ratings with aggregate number of flaws found will be reported to both the State and the Contractor. Detailed reports of specific vulnerability instances within the Solution will only be provided to the Contractor. 
2. Security Issue Management 
a. Identification
Contractor shall track all security issues uncovered during the security review and the entire development life cycle, whether a requirements, design, implementation, testing, deployment, or operational issue. The risk associated with each security issue will be evaluated and documented. 
b. Remediation 
Security issues that are identified before Acceptance of the Solution shall be fixed by the Contractor. Security issues discovered after Acceptance of the Solution shall be handled in accordance with the applicable change management and maintenance terms. 
3. Security approval  and Maintenance 
a. Approval

The Solution for each Phase (Phase I and Phase II), shall not be Accepted by the State, until the security review is completed and its results approved by the State and all security issues have been resolved or remediated to the satisfaction of the State.  Security issues discovered post Acceptance shall be handled in accordance with the applicable change management and maintenance terms.
b. Investigation and Resolution of Security Issues post Acceptance 

Post Acceptance, if security issues are discovered or reasonably suspected, Contractor shall assist State in performing an investigation to determine the nature of the issue(s).  
The issue shall be considered "novel" if it is not covered by the security requirements and is outside the scope of requirements validation, vulnerability scanning, penetration testing and static analysis of the source code. 
If novel, Contractor and State agree to scope the effort required to resolve the novel security issue(s), and to negotiate in good faith to achieve an agreement to perform the required work to address them. If not novel, Contractor shall use all industry reasonable efforts consistent with sound software development practices, taking into account the severity of the risk, to resolve all security issues not considered novel as quickly as possible. 
4. Assurance

a. No Malicious Code

Contractor represents and warrants that the Solution shall be free from all forms of malicious or harmful code including, but not limited to, computer viruses, worms, time bombs back doors and Trojan horses.

b. Certification 

Upon final delivery of each phase of the Solution (Phase I and Phase II) the Contractor shall demonstrate and certify to the State in writing that the Contractor complied with its secure coding policy, submitted with its proposal, in the performance of its obligations under the Agreement.  The Contractor shall also certify that all security activities have been performed, and all identified security issues have been documented and resolved.  Any exceptions to the certification status shall be fully documented with the delivery.  
5. Training and Background Investigation

a. Security Training
Contractor will be responsible for verifying that all members of the developer team have been trained in secure coding techniques. 

b. Trustworthy Developers
Contractor agrees to perform appropriate background investigation of all development team members.

Article XIV.
Reserved Rights
In addition to its other rights under this Agreement, the State reserves the following rights:

1. To send its officers and/or employees into the offices of the Contractor for inspection of the facilities and operations provided for the performance of any work under this Contract.  On the basis of such inspection, specific measures may be required in cases where the Contractor is found to be non-compliant with contractually imposed safeguards.  Such determination shall be made at the sole discretion of the State.
2. To require the removal of any Contractor staff assigned to this project for work related cause upon written notification to the Contractor.  Such notification shall set forth the reasons for the request for removal.  In such event, Contractor shall promptly provide a substitution.
3. The right to request a copy of Federal Form I-9, Employment Eligibility Verification, for each individual assigned to work under this Contract, if the Contractor is so legally obligated to obtain and retain such Form I-9.  The social security number of the employee, if listed on Form I-9, shall be redacted from the form. 
4. In the State’s sole discretion, to allow extra time for the delivery of a Deliverable, without waiver of, or prejudice to, any of its rights.
5. To require the Contractor to transfer use of  any and all license(s) to the State provided to the Contractor from a Third Party for the Solution. 
6. To terminate the Contract should the Contractor not cooperate with a State investigation. This includes, but is not limited to, not providing immediate and unfettered access to personnel and records relating to the Contract.
7. To terminate the Contract if the Contractor does not resolve a conflict of interest to the State’s satisfaction.
8.  To perform its own independent application security review in addition to the Contractor obtained review. 
Article XV.  Dispute Resolution

Informal dispute resolution may be initiated through conference between the State and the Contractor.  The party initiating the process shall notify the other party in writing and set forth the issues for resolution and provide all necessary documentation.  Unresolved disputes will be resolved by the Commissioner of Taxation and Finance, or his designee, whose decision is final and binding.  During this period all work required hereunder shall be performed.  If the Contractor pursues any legal or equitable remedy outside this process, the Contractor will continue to perform work in accordance with the direction of the State until such proceedings may be concluded and will continue to be paid, in accordance with the Agreement, less an amount attributable to the disputed work.  Disputes that go to litigation must be pursued in a court of competent jurisdiction of the State of New York.  New York law will govern the dispute and venue must be laid in Albany County, New York.
Article XVI.
 Continuing Administrative Requirements

1. Financial Stability

The Contractor must continue to evidence financial stability as a material condition of this Contract.  Financial stability may be evaluated annually based upon criteria similar to that used in the bidding process to include the reports required for Contractor’s particular organizational structure as set forth in RFP 14-04 and as otherwise required by the State.  In addition to annual financial statements, interim financial statements based on the period ending six-months from the fiscal year end must be submitted for review by the State within 45 days of the end of the six month financial period. 

Contractor shall immediately notify the State of a significant expansion of the Contractor or a change in ownership.  Any significant change in ownership or significant expansion will require a re-evaluation of the Contract in its entirety by the State.

2. Vendor Responsibility
General Responsibility—
The Contractor shall at all times during the Contract term remain responsible.  The Contractor agrees, if requested by the State, to present evidence of its continuing legal authority to do business in New York State, integrity, experience, ability, prior performance and organizational and financial capacity.
Suspension of Work—
The State, at its sole discretion, reserves the right to suspend any or all activities under this Contract, at any time, when it discovers information that calls into question the responsibility of the Contractor.  In the event of such suspension, the Contractor will be given written notice outlining the particulars of such suspension.  Upon issuance of such notice, the Contractor must comply with the terms of the suspension order.  Contract activity may resume at such time as the State issues a written notice authorizing resumption of performance under the Contract.
Termination—
Upon written notice to the Contractor, and a reasonable opportunity to be heard with appropriate State officials or staff, the Contract may be terminated by the State at the Contractor’s expense where the Contractor is determined by the State to be non-responsible.  In such event, the State may complete the contractual requirements in any manner it may deem advisable and pursue available legal or equitable remedies for breach.
3. Sales and Compensating Use Tax 

Contractor certifies to the Department that pursuant to Section 5-a of the New York State Tax Law, it filed the required Certification regarding its registration status to collect sales tax in New York State.   The filing of the certification with the Department applies to the Contractor, its affiliates and subcontractors as well.  Moreover, the Contractor acknowledges its responsibility and that of its affiliates and subcontractors, during the term of the Contract, to amend the original Certification if after four successive quarters, the Contractor and/or its affiliates and/or its subcontractors reaches the threshold amount requiring the filing of the certification.   
Contractor acknowledges if the Contractor falsifies or fails to file any required Certification under Section 5-a of the Tax Law, this can result in a material breach of the Contract and shall be subject to termination if the State determines it is in the best interest of the State to do so.   

4. Procurement Lobbying
Contractor acknowledges that it read and understands its obligations pursuant to State Finance Law §§139-j and 139-k, regarding restrictions on communications between a Governmental Entity and an Offerer/Bidder during the procurement process

If this Agreement is renewed or amended, Contractor shall again be subject to the Procurement Lobbying restrictions set forth in State Finance Law §§139-j and 139-k  and shall submit such updated Procurement Lobbying forms as are required by the State.


5. Contractor Consultant Law

In 2006 the Civil Service and State Finance Law were amended to require information about Contractor employees for Contractors working  on State agency service and consulting contracts be provided to the State , the Office of the State Comptroller (OSC), the Division of the Budget (DOB) and the Department of Civil Service (CS). To meet these requirements, the Contractor will assist in the completion of Form A – State Consulting Services - Contractor’s Planned Employment, Exhibit G.

In addition, for each year a consulting services contract is in effect, contracting agencies must require contractors to report annually regarding the above described employment information including work performed by subcontractors.  The Contractor must properly complete a copy of Form B, State Consultant Services – Contractor’s Annual Employment Report, attached to RFP as Exhibit H, and provide it to the contracting agency, i.e., the New York State Department of Taxation and Finance; the Office of the State Comptroller (OSC) and the Department of Civil Service (CS).  Form B captures historical information, detailing actual employment information for the most recently concluded State fiscal year (April 1 – March 31).  Form B will be due no later than May 15 of each year.

Form B shall be provided to OSC and CS as set forth in OSC Bulletin G-226; the Bulletin may be found on-line at:
http://www.osc.state.ny.us/agencies/guide/MyWebHelp/Content/XI/18/C.htm.  Form B shall be provided to the State as follows:

By mail: New York State Department of Taxation and Finance

Office of Budget and Management Analysis

                 Procurement Services Unit

                 W. A. Harriman State Office Building Campus

                 Albany, NY 12227

By email:      bfs.contracts@tax.ny.gov
Fax:                (518) 435-8413

For purposes of this section, the following terms have the specified meanings:
· “employment category” means the specific occupation(s), as listed in the O*NET occupational classification system, which best describes the employees providing services under this contract; and

(Note:  The O*NET database is available through the US Department of Labor’s Employment and Training Administration, at http://online.onetcenter.org to find a list of occupations.)

· “consulting services contract” includes any contract entered into by a State agency for analysis, evaluation, research, training, data processing, computer programming, engineering, environmental, health and mental health services; accounting, auditing, paralegal, legal, or similar services.

6. Iran Divestment Act

Contractor certifies that it is not on the “Entities Determined To Be Non-Responsive Bidders/Offerers Pursuant to The New York State Iran Divestment Act of 2012” list (“Prohibited Entities List”) posted on the OGS website at: http://www.ogs.ny.gov/about/regs/docs/ListofEntities.pdf and further certifies that it will not utilize on this Contract any subcontractor that is identified on the Prohibited Entities List. Contractor agrees that should it seek to renew or extend this Contract, it must provide the same certification at the time the Contract is renewed or extended. Contractor also agrees that any proposed Assignee of the Contract will be required to certify that it is not on the Prohibited Entities List before the State may approve a request for Assignment of Contract. 

During the term of the Contract, should the State receive information that a person (as defined in State Finance Law §165-a) is in violation of the above-referenced certifications, the State will review such information and offer the person an opportunity to respond. If the person fails to demonstrate that it has ceased its engagement in the investment activity which is in violation of the Act within 90 days after the determination of such violation, then the State shall take such action as may be appropriate and provided for by law, rule, or contract, including, but not limited to, seeking compliance, recovering damages, or declaring the Contractor in material breach default. 

The State reserves the right to reject any request for renewal, extension, or assignment for an entity that appears on the Prohibited Entities List prior to the renewal, extension, or assignment of the Contract, and to pursue a responsibility review with Contractor should it appear on the Prohibited Entities List hereafter.
7. Participation By Minority Group Members and Women With Respect To State Contracts: 

Requirements and Procedures
a.  General Provisions

i. The New York State Department of Taxation and Finance (DTF) is required to implement the provisions of New York State Executive Law Article 15-A and 5 NYCRR Parts 142-144 (“MWBE Regulations”) for all State contracts as defined therein, with a value (1) in excess of $25,000 for labor, services, equipment, materials, or any combination of the foregoing or (2) in excess of $100,000 for real property renovations and construction.  

ii. Contractor agrees, in addition to any other nondiscrimination provision of the Contract and at no additional cost to the State , to fully comply and cooperate with the State in the implementation of New York State Executive Law Article 15-A.  These requirements include equal employment opportunities for minority group members and women (“EEO”) and contracting opportunities for certified minority and women-owned business enterprises (“MWBEs”).  Contractor’s demonstration of “good faith efforts” pursuant to 5 NYCRR §142.8 shall be a part of these requirements. These provisions shall be deemed supplementary to, and not in lieu of, the nondiscrimination provisions required by New York State Executive Law Article 15 (the “Human Rights Law”) or other applicable federal, state or local laws.

iii. Failure to comply with all of the requirements herein may result in a finding of non-responsiveness, non-responsibility and/or a material breach of the Contract, leading to the withholding of funds or such other actions, liquidated damages pursuant to paragraph “g” hereof or enforcement proceedings as allowed by the Contract.

b. Contract Goals

i. For purposes of this procurement, the State hereby establishes an overall goal of 20% for Minority and Women-Owned Business Enterprises (“MWBE”) participation for subcontractors and suppliers; 8.38% for Minority-Owned Business Enterprises (“MBE”) participation and 11.62% for Women-Owned Business Enterprises (“WBE”) participation (based on the current availability of qualified MBEs and WBEs). 

ii. For purposes of providing meaningful participation by MWBEs on the Contract and achieving the Contract Goals established in paragraph “b-i” hereof, Contractor should reference the directory of New York State Certified MWBEs found at the following internet address: http://www.esd.ny.gov/mwbe.html .  Additionally, Contractor is encouraged to contact the Division of Minority and Woman Business Development ((518) 292-5250; (212) 803-2414; or (716) 846-8200) to discuss additional methods of maximizing participation by MWBEs on the Contract. 
iii. Pursuant to 5 NYCRR §142.8, the Contractor must document its good faith efforts to provide meaningful participation by MWBEs as subcontractors or suppliers in the performance of the Contract.  In accordance with Section 316-a of Article 15-A and 5 NYCRR §142.13, the Contractor acknowledges that if Contractor is found to have willfully and intentionally failed to comply with the MWBE participation goals set forth in the Contract, such a finding constitutes a material breach of the Contract and the Contractor shall be liable to the State for liquidated or other appropriate damages, as set forth herein.

c.  Equal Employment Opportunity (EEO)

i. Contractor agrees to be bound by the provisions of Article 15-A and the MWBE Regulations promulgated by the Division of Minority and Women's Business Development of the Department of Economic Development (the “Division”).  If any of these terms or provisions conflict with applicable law or regulations, such laws and regulations shall supersede these requirements.  

ii. Contractor shall comply with the following provisions of Article 15-A: 

1. Contractor and Subcontractors shall undertake or continue existing EEO programs to ensure that minority group members and women are afforded equal employment opportunities without discrimination because of race, creed, color, sex (including gender identity or expression), national origin, sexual orientation, military status, age, disability, predisposing genetic characteristics, marital status or domestic violence victim status.  For these purposes, EEO shall apply in the areas of recruitment, employment, job assignment, promotion, upgrading, demotion, transfer, layoff, or termination and rates of pay or other forms of compensation.

2. The Contractor shall submit an EEO policy statement to the DTF within seventy two (72) hours after the date of the notice by DTF to award the Contract to the Contractor.

3. If Contractor or Subcontractor does not have an existing EEO policy statement, the DTF may provide the Contractor or Subcontractor a model statement (see Exhibit K of RFP 14-04).

4. The Contractor’s EEO policy statement shall include the following language:

a. The Contractor will not discriminate against any employee or applicant for employment because of race, creed, color, sex (including gender identity or expression) national origin, sexual orientation, military status, age, disability predisposing genetic characteristics, marital status or domestic violence victim status, will undertake or continue existing EEO programs to ensure that minority group members and women are afforded equal employment opportunities without discrimination, and shall make and document its conscientious and active efforts to employ and utilize minority group members and women in its work force.

b. The Contractor shall state in all solicitations or advertisements for employees that, in the performance of the contract, all qualified applicants will be afforded equal employment opportunities without discrimination because of race, creed, color, sex (including gender identity or expression), national origin, sexual orientation, military status, age, disability, predisposing genetic characteristics, marital status or domestic violence victim status.

c. The Contractor shall request each employment agency, labor union, or authorized representative of workers with which it has a collective bargaining or other agreement or understanding, to furnish a written statement that such employment agency, labor union, or representative will not discriminate on the basis of race, creed, color, sex (including gender identity or expression), national origin, sexual orientation, military status, age, disability, predisposing genetic disposition, marital status or domestic violence victim status and that such union or representative will affirmatively cooperate in the implementation of the Contractor's obligations herein.

d. The Contractor will include the provisions of Subdivisions (a) through (c) of this Subsection 4 and Paragraph “v” of this Section 3, which provides for relevant provisions of the Human Rights Law, in every subcontract in such a manner that the requirements of the subdivisions will be binding upon each subcontractor as to work in connection with the Contract.  

i. Attachment 5 - Staffing Plan 

To ensure compliance with this Section, the Contractor shall submit a staffing plan to document the composition of the proposed workforce to be utilized in the performance of the Contract by the specified categories listed, including ethnic background, gender, and Federal occupational categories.  Contractors shall complete the Staffing plan form and submit it as part of their bid or proposal or within a reasonable time, but no later than the time of award of the contract. 

ii.  Exhibit L- Workforce Employment Utilization Report (“Workforce Report”)

1. Once a contract has been awarded and during the term of Contract, Contractor is responsible for updating and providing notice to the State of any changes to the previously submitted Staffing Plan. This information is to be submitted on a quarterly basis during the term of the Contract to report the actual workforce utilized in the performance of the Contract by the specified categories listed including ethnic background, gender, and Federal occupational categories. The Workforce Report must be submitted to report this information. 

2. Separate forms shall be completed by Contractor and any subcontractor performing work on the Contract.

3. In limited instances, Contractor may not be able to separate out the workforce utilized in the performance of the Contract from Contractor's and/or subcontractor's total workforce. When a separation can be made, Contractor shall submit the Workforce Report and indicate that the information provided related to the actual workforce utilized on the Contract. When the workforce to be utilized on the Contract cannot be separated out from Contractor's and/or subcontractor's total workforce, Contractor shall submit the Workforce Report and indicate that the information provided is Contractor's total workforce during the subject time frame, not limited to work specifically under the Contract. 

iii. Contractor shall comply with the provisions of the Human Rights Law, all other State and Federal statutory and constitutional non-discrimination provisions.  Contractor and subcontractors shall not discriminate against any employee or applicant for employment because of race, creed (religion), color, sex (including gender identity or expression), national origin, sexual orientation, military status, age, disability, predisposing genetic characteristic, marital status or domestic violence victim status, and shall also follow the requirements of the Human Rights Law with regard to non-discrimination on the basis of prior criminal conviction and prior arrest.

d. MWBE Utilization Plan 

i. The Contractor represents and warrants that Contractor has submitted an MWBE Utilization Plan either prior to, or at the time of, the execution of the Contract.  

ii. Contractor agrees to use such MWBE Utilization Plan for the performance of MWBEs on the Contract pursuant to the prescribed MWBE goals set forth in Section “b-i” of this section.

iii. Contractor further agrees that a failure to submit and/or use such MWBE Utilization Plan shall constitute a material breach of the terms of the Contract.  Upon the occurrence of such a material breach, the State shall be entitled to any remedy provided herein, including but not limited to, a finding of Contractor non-responsiveness.  

e. Waivers 

i. For Waiver Requests Contractor should use Exhibit H, M/WBE 104, Request for Waiver Form.  

ii. If the Contractor, after making good faith efforts, is unable to comply with MWBE goals, the Contractor may submit a Request for Waiver form documenting good faith efforts by the Contractor to meet such goals.  If the documentation included with the waiver request is complete, the State shall evaluate the request and issue a written notice of acceptance or denial within twenty (20) days of receipt.

iii. If the State, upon review of the MWBE Utilization Plan and updated Quarterly MWBE Contractor Compliance Reports determines that Contractor is failing or refusing to comply with the Contract goals and no waiver has been issued in regards to such non-compliance, the State may issue a notice of deficiency to the Contractor.  The Contractor must respond to the notice of deficiency within seven (7) business days of receipt.  Such response may include a request for partial or total waiver of MWBE Contract Goals.

f. Quarterly MWBE Contractor Compliance Report

Contractor is required to submit a Quarterly MWBE Contractor Compliance and Payment information on the New York State Contracting System located at https://ny.newnycontracts.com/  by the 10th day following each end of quarter over the term of the Contract documenting the progress made towards achievement of the MWBE goals of the Contract.  See Exhibit N of RFP 14-04for an example of the information required.

a. MWBE Liquidated Damages - MWBE Participation
i. Where the State determines that Contractor is not in compliance with the requirements of the Contract regarding MWBE participation goals, and Contractor refuses to comply with such requirements, or if Contractor is found to have willfully and intentionally failed to comply with the MWBE participation goals, Contractor shall be obligated to pay to the State liquidated damages.

ii. Such liquidated damages shall be calculated as an amount equaling the difference between:  

1. All sums identified for payment to MWBEs had the Contractor achieved the contractual MWBE goals; and 

2. All sums actually paid to MWBEs for work performed or materials supplied under the Contract.

i. In the event a determination has been made which requires the payment of liquidated damages and such identified sums have not been withheld by the State, Contractor shall pay such liquidated damages to the State within sixty (60) days after they are assessed by the State unless prior to the expiration of such sixtieth day, the Contractor has filed a complaint with the Director of the Division of Minority and Woman Business Development pursuant to Subdivision 8 of Section 313 of the Executive Law in which event the liquidated damages shall be payable if Director renders a decision in favor of the State.

Article XVII. Termination

A. Termination for Cause (Material Breach)
The Department, in its sole discretion, may terminate the Agreement in the event of a Material Breach.  Such termination shall not give rise to any cause of action against the State for damages, loss of profits, expenses, or other remuneration of any kind.  The Contractor shall be fully liable for the State’s damages resulting from such Material Breach, and shall be responsible, without limitation, for all additional costs the State incurs should the State have to terminate the Contract.  Without limiting the foregoing, this includes costs incurred by the State in engaging a new Contractor or completing the Solution in-house.  If termination occurs during the Maintenance period(s), the Contractor will reimburse the State for the prorated unused portion of Maintenance.

Examples of Material Breach include, but are not limited to, the following:
1. Failure of Contractor to maintain financial stability as set forth under the Agreement such that the State can reasonably expect Contractor to not satisfactorily perform their respective obligations through the term of this Agreement and which, are of a material nature and directly and negatively impact the Solution or Services. Contractor may be provided with an opportunity to demonstrate that it has restored its financial stability, and/or has obtained sufficient resources to continue to perform through the term of this Agreement. 
2. Significant and/or repeated failure of Contractor to comply with its obligations under the Agreement. 
3. Breach of a material term or condition of any subcontract by Contractor or the Subcontractor, if such breach materially impairs Contractor's performance under this Agreement with the reasonable likelihood that a Material Breach will occur.

4. Failure of Contractor to maintain the confidentiality and/or security of taxpayer data or tax administration policies and procedures as set forth in the Agreement.  However, isolated acts of individual employees do not constitute a Material Breach, unless Contractor has failed to adequately inform such individuals of the State’s confidentiality and security requirements as set forth in the Agreement.

5. Failure of Contractor to implement Disaster Recovery or Business Continuity services, within a reasonable period of time, in the event a disaster or material business interruption occurs. 

6. Failure of Contractor to correct an infringement of an Intellectual Property right, and such failure materially impairs Contractor's ability to perform in accordance with the terms of this Agreement.

7. Significant and/or repeated failure of Contractor to continue to provide all required Services during an extension or transition period following expiration, or termination or closeout of this Agreement.

8. Failure of Contractor to cooperate fully with the State and/or its agents and/or OSC, to the extent required under this Agreement.

9. Failure of Contractor to remain a responsible Contractor consistent with applicable New York State Law, regulations and/or Executive policy.

10. Contractor fails to achieve Acceptance on any Deliverable or meet Implementation date(s) as set forth in the Finalized Project Timeline.
11. A finding that the certification filed by the Contractor in accordance with Section 5-a of the Tax Law was intentionally false or intentionally incomplete.
12. A finding that the certification filed by the Contractor in accordance with Procurement Lobbying Law was intentionally false or intentionally incomplete.
13. A finding that the information filed by the Contractor in accordance with the requirements for Vendor Responsibility is incomplete, untrue or inaccurate or that the Contractor has failed to comply with the Vendor Responsibility provisions of the Agreement.

14. Contractor's failure to implement Maintenance and Enhancements consistent with mandated Change Control Procedure requirements and such failure materially impairs the Solution or Services provided by Contractor. 
15. Contractor’s breach of any Warranty or representation under the Agreement, which remains uncured.

Note--If it is subsequently determined for any reason that the Contractor was not in Material Breach or that the Contractor’s failure to perform or make progress in performance was due to causes beyond the control and without the fault or negligence of the Contractor, the State shall have the option, at its sole discretion, to either deem the Termination for Cause to have been issued as a Termination for Convenience, or to allow the Contractor to resume performance under the Agreement.
B. Termination for Convenience

The State may terminate this Agreement in whole or in part at any time for Convenience upon written notice to the Contractor without penalty or other early termination charges due.
C. Notice of Termination 

In the event of termination of the Agreement by the State, the State will issue a written Notice of Termination.
D. Closeout Plan
Within thirty (30) calendar days of receipt of a Notice of Termination, or at the end of the contract term, the Contractor shall provide for approval by the State, a detailed written plan for orderly transition and closeout of the engagement.  The Closeout Plan shall outline, at a minimum, the tasks, milestones and Deliverables associated with the smooth transition of the Solution and associated work to the State or a successor contractor.  The Closeout Plan shall include all other information mutually agreed upon by the Party’s.  No additional fees or further compensation shall be paid by the State for the Closeout Plan or any personnel or Services required to perform the Closeout.  If the State instructs the Contractor to purge Data, such purge shall be performed at no additional cost to the State, and an Officer of the Contractor will certify subsequent to the Data purge, under penalty of perjury, that all Data has been purged in accordance with the requirements of this Agreement. If termination occurs during the Support and Maintenance period(s), the Contractor will reimburse the State for the prorated unused portion of Support and Maintenance.
E. Procedure for Termination
In the event of termination for cause or convenience, the parties agree to cooperate in a manner to effect an orderly termination of the Contract.  In the event of termination for any reason, the Contractor will be reimbursed for all Services, not in dispute, performed up to the date of termination.

Article XVIII.    Indemnification and Damages

A. Indemnification
Contractor shall be fully liable for the actions of its agents, employees, partners, and Subcontractors and shall fully indemnify, defend and save harmless the State from suits, actions, damages and costs of every name and description, including relating to personal injury and damage to real or personal tangible property caused by any intentional act or negligence of Contractor, its agents, employees, partners or Subcontractors, without limitation, provided, however, that the Contractor shall not indemnify for that portion of any claim, loss or damage arising hereunder due to the negligent act or failure to act  of the State.

B. Intellectual Property Rights Indemnity
Contractor shall fully indemnify, defend and save harmless the State, its officers, employees, and agents  and  subcontractors without monetary limitation from and against any and all losses, liabilities, judgments, damages, awards and costs (including legal fees and expenses), arising out of or related to any claim of, or action for, infringement of a United States Letter Patent, or of any copyright, trademark, trade secret or other third party intellectual property rights in each case to the extent caused by any Products, Solution or Services provided by Contractor hereunder, provided that the State shall give the Contractor: (i) prompt written notice of any action, claim or threat of infringement suit, or other suit, promptness of which shall be established by the State upon the furnishing of written notice and verified receipt, (ii) the opportunity to take over, settle or defend such action, claim or suit at the Contractor’s sole expense, and (iii) assistance in the defense of any such action at the expense of the Contractor.  Where a dispute or claim arises relative to a real or anticipated infringement, the State may require the Contractor, at its sole expense, to submit such information and documentation, including formal patent attorney opinions, as the State shall require.  

 If any claim is brought against the State for the unauthorized use of such product, information, service or thing, the Contractor will indemnify the State for any expense due to such claim and will cooperate with the State and the Attorney General in the defense of that claim.

If use of any Contractor-provided  Product, Deliverable(s) or part(s) thereof shall be enjoined for any reason or if the Contractor believes that such Product, Deliverable(s) or part(s) thereof may be enjoined, Contractor shall have the right, at its own expense and sole discretion to take action in the following order of precedence: (i) to procure for the State the right to continue using such Product, Deliverable(s) or part(s) thereof, as applicable; (ii) to modify the Product or Deliverable(s) so that it becomes non-infringing and is of at least equal quality and performance; (iii) to replace said Product or Deliverable(s) or part(s) thereof, as applicable, with a non-infringing Product or Deliverable(s) of at least equal quality and performance; or (iv) if none of the foregoing is commercially reasonable, then the State agrees to return the Product or Deliverable(s) (or part thereof) and Contractor shall provide monetary compensation to the State for its inability to continue to use the affected Product or Deliverable(s) (or part thereof).

C. Damages
Contractor shall be liable to the State, without limitation, for all damages incurred as a result of Contractor’s failures in providing the Solution and Services and performing its obligations under this Agreement and for all damages for personal injury, death or damage to real property or tangible personal property or intellectual property attributable to the negligence or other tort of Contractor, its officers, employees or agents. 
In addition to other legal remedies available to it, the State may retain from amounts otherwise payable to Contractor such money as may be necessary to satisfy any claim for damages the State may have against Contractor.
D. Breach of Confidentiality 
The Contractor shall be liable for breach of the confidentiality provisions of this Agreement in an amount not to exceed the amount allowed by applicable Federal or New York State law (including any damages construed as incidental, consequential or indirect damages).  
E. Force Majeure
Neither the State or the Contractor shall be responsible to the other for a delay resulting from its failure to perform if neither the fault nor negligence of the State or the Contractor, it officers, employees or agents contributed to such delay and the delay is due directly to acts of God, wars, acts of public enemies, strikes, fire or floods, or other similar causes beyond the control of either party, or for any of the foregoing which affects subcontractors or suppliers and no alternate source of supply is available to the Contractor.  In such event, the aggrieved party shall notify the other party, by certified or registered mail, of the delay or potential delay and the cause(s) thereof either (a) within ten calendar days after the cause which creates or will create the delay first arose if the aggrieved party could reasonably foresee that a delay could occur by reason thereof, or (b) if the delay is not reasonably foreseeable, within five calendar days after the date the aggrieved party first had reason to believe that a delay could result.  The foregoing shall constitute the aggrieved party’s sole remedy or excuse with respect to such delay.  In the event performance is suspended or delayed in whole or in part, by reason of any of the aforesaid causes or occurrences and proper notification is given to the other party, any performance so suspended or delayed shall be performed by the Contractor at no increased cost, promptly after such disabilities have ceased to exist unless it is determined in the sole discretion of the State that the delay will significantly impair the value of the Contract to the State.  In the event of such determination, the State may immediately terminate the Contract with written notice.
Article XIX.  Changes to Product or Service Offerings
1. Product or Service Discontinuance 
Where Contractor is the Product Manufacturer/Developer, and Contractor publicly announces to all U.S. customers (“date of notice”) that a Product is being withdrawn from the U.S. market or that maintenance service or support provided by Contractor (“withdrawn support”) is no longer going to be offered, Contractor shall be required to:  (i) notify the State,  if then under contract for maintenance or support, in writing of the intended discontinuance; and (ii) continue to offer Product or withdrawn support upon the Contract terms previously offered for the greater of:  a) the best terms offered by Contractor to any other customer, or b) not less than twelve (12) months from the date of notice. 

In the event that the Contractor is not the Product Manufacturer, Contractor shall be required to:  (i) provide the notice required under the paragraph above, to the State within five (5) business days of Contractor receiving notice from the Product Manufacturer, and (ii) include in such notice the period of time from the date of notice that the Product Manufacturer will continue to provide Product or withdraw support. The provisions of this subdivision (a) shall not apply or eliminate Contractor’s obligations where withdrawn support is being provided by an independent Subcontractor.  In the event that such Subcontractor ceases to provide service, Contractor shall be responsible for subcontracting such service, subject to State approval, to an alternate Subcontractor.

2. Product or Service Re-Bundling
In the event that Contractor is the Product manufacturer and publicly announces to all U.S. customers (“date of notice”) that a Product or maintenance or support offering is being re-bundled in a different manner from the structure or licensing model of the prior U.S. commercial offering, Contractor shall be required to:  (i) notify the State in writing of the intended change; (ii) continue to provide Product or withdrawn support upon the same terms and conditions as previously offered on the then-current Contract for the greater of:  a) the best terms offered by Contractor to any other customer, for b) not less than twelve (12) months from the date of notice; and (iii) shall submit the proposed re-bundling change to the State for approval prior to its becoming effective for the remainder of the Contract term.  The provisions of this section do not apply if the Contractor is not the Product manufacturer.

Article XX. Source Code Escrow  
The Contractor will be required to place the Source Code used for the Solution in escrow upon Acceptance of each Deliverable that includes software, but prior to payment, and with every revision, including all configurations, customizations, enhancements and tools necessary to utilize the Source Code.  The Source Code in escrow must be updated as necessary to reflect all changes, including any corrections and Enhancements required to the Solution to keep it fully functional.  Such updating of escrow shall be certified to the State in writing.  Contractor shall identify the escrow agent upon commencement of the Contract term and an officer of the Contractor shall certify annually that the escrow remains in effect in compliance with the terms of this paragraph.

In the event that the Contractor: files for bankruptcy or becomes insolvent, misrepresents its products or services, fails to perform work as agreed upon in this Contract, ceases business operations generally or fails to make available Maintenance or support services for the then-current version of the licensed product,  transfers any ownership interest in the code to any party not named in the Contract, transfers all or substantially all of its assets or obligations set forth in the Contract to a third party, or the Product(s) and/or Solution reaches end of life or  is otherwise discontinued, or if the Contractor or the State does not renew or extend the Contract, the State shall have an  unlimited, perpetual, non-exclusive, royalty-free, and irrevocable right to use, execute, reproduce, display, perform, deploy, access, modify, maintain and/or merge  the escrowed code and any other accompanying documentation.  
Article XXI.  Insurance Requirements

In addition to Contractor compliance with Section VII. (F) of RFP 14-04, Insurance Requirements throughout the Term of the Agreement, the Contractor shall cause all insurance to remain in full force and effect for 6 months beyond the expiration or Termination of the Contract.  In addition, should the Contractor obtain Technology Errors and Omissions insurance written on a claims-made basis ( requiring a three year extended discovery clause), then the Contractor shall be required to keep the Technology Errors and Omissions insurance in place for that three year extended period. The State’s acceptance or approval of the Certificates of Insurance shall not diminish any of Contractor’s obligations, responsibilities or liabilities hereunder.  
Article XXII: General Terms and Conditions

Appendix A 


The Contractor has read and agrees to Appendix A (Standard Clauses for NYS Contracts), which is incorporated as part of the Agreement without revision.

Tax Liabilities
All outstanding Tax Liabilities, due to the State of New York from the Contractor, or Contractor’s partners, agents and subcontractors engaged in providing services under this Agreement, other than tax liabilities being contested by any such party, must be satisfied prior to the execution of this Agreement, or a payment schedule arranged for their prompt satisfaction.  

Payment Records
The Contractor must maintain adequate records as prescribed by the State to substantiate all claims for payment and must make those records available in New York State for examination and copying.

Governing Law
The laws of the State of New York shall be the law that shall govern the interpretation or application of any of the terms or conditions of this Agreement.

Required Approval

This Agreement and any amendments will not be effective until approval by the Office of the Attorney General and the Office of the State Comptroller. 
Ethics Provision

The Contractor shall comply will all applicable requirements of Public Officers Law Sections 73 and 74, the Procurement Lobbying Reform Act of 2005, and other State statutes, rules and regulations establishing ethical standards for the conduct of business with New York State.  Failure to comply with those provisions may result in termination of the Agreement and/or other civil or criminal proceedings as required by law.
Americans with Disabilities Act

The Contractor’s operations sites must be in compliance with applicable building codes and the Americans with Disabilities Act.
Evidence/Litigation Support

Contractor shall make available appropriate personnel, to testify in any administrative or judicial proceedings regarding any aspect of the Contractor’s or Subcontractor’s Product(s), the Solution or Contractor’s or Subcontractor’s Services or work pursuant to this Agreement, as may be required by the State.  The provisions of this Section shall survive the termination or expiration of the Contract.

Pending Litigation


Contractor shall notify the State of any pending litigation, regulatory action or commencement of legal or regulatory actions which may have a material adverse impact on the ability of Contractor to provide the Product(s) or Solution under this Agreement.  Such notification shall be in writing, and directed to the Director of Procurement.  

Permission to Investigate
In the event that the State determines it necessary to investigate relative to a possible or actual (1) crime, or (2) breach of confidentiality or security, Contractor and its Subcontractors shall cooperate fully with the State to the extent permitted by law to investigate and identify the responsible individuals.  Contractor and its Subcontractors shall make their employees and all relevant records, including personnel records and employee photographs, available to investigators.  The State may interview Contractor’s employees and/or agents in connection with an investigation during normal business hours and without the presence of any Contractor representative.  The Contractor shall provide immediate and unfettered access to the State to all records deemed necessary by the State for the conduct of an investigation.

In the case of criminal investigations, an out of state Contractor or an out of state Subcontractor performing any of the services relating to the Solution must waive the procedures of CPL Section 640.10 and agrees to subject itself to the jurisdiction of the court under the protections of CPL Section 640.10. The Contractor must designate the Secretary of State to receive service of process for this purpose. 

Cooperation with Investigations


The Contractor must agree to cooperate fully with any investigation conducted by the State or its designee acting on its behalf, including, but not limited to, the Inspector General’s Office, the New York State Police or any local, state or federal law enforcement agency.  This includes, but is not limited to, providing the State immediate access to Contractor personnel for interviews on matters related to the Contract without the presence of Contractor representatives, if the State determines that such presence would present a potential conflict or impede an investigation
The Contractor shall provide immediate and unfettered access to the State to all records deemed necessary by the State for the conduct of an investigation.


Mergers, Acquisitions or Consolidation


In the event of a merger, acquisition, or other consolidation involving the Contractor which affects this Agreement, the Contractor agrees to transfer all responsibilities for the performance of this Agreement to the successor entity with approval of the State.


Funding 

In accordance with Section 41 of the State Finance Law, the State shall have no liability under this contract to the Contractor or to anyone else beyond funds appropriated and available for this contract.

Accordingly, this Agreement will be performed only as long as the legislature appropriates funds and the Governor allocates such funds to the State.  Failure of New York State to execute a Budget timely may result in the State being unable to reimburse the Contractor for services provided in the new fiscal year.  All work approved and Accepted by the State will subsequently be reimbursed when the Budget has been executed.


Assignment of Rights and Duties

The Contractor shall not assign, transfer, convey, sublet or otherwise dispose of this Agreement or its right, title or interest therein, or its power to execute such Agreement to any other person, company, firm or corporation in performance of the Agreement, other than the assignment of the right to receive monies due hereunder, without the prior written consent of the State.  Prompt notice must be afforded the State to effect the change of assignment through the Office of the State Comptroller.

The State reserves the right to assign this Agreement to any New York State Agency provided that the assignee agrees in writing to be bound by the terms and conditions of this Agreement. The State agrees to provide the Contractor 30 day prior written notice of any such assignment.  



Continuity of the Agreement

The terms and conditions of this Agreement shall remain in full force and effect for the term of this Agreement and the Contractor agrees to provide all services for such term, regardless of any reorganizations, consolidations or mergers to which the Contractor is, or may become, a party.

Notwithstanding the foregoing, Appendix A, Article XI (Secrecy), Article XVIII (Indemnification and Damages) and, except as otherwise expressly provided, all Warranties (Article X) shall survive the term of this Contract.  The Insurance requirement set forth in Article XXI herein shall extend six months beyond termination of this Agreement. 
Cooperation with Third Parties

The Contractor shall cooperate with all persons engaged in performing services for the State, whether or not related to this Agreement, including, without limitation, State officers and employees and third-party Contractors engaged by the State.


Severability

If any term or provision of this Agreement shall be found to be illegal or unenforceable, then, notwithstanding such provision, the remainder of this Agreement shall remain in full force and effect, and such term or provision shall be deemed null and void.  In addition, if any provision of the Agreement, for any reason, is declared to be unenforceable, the parties shall make a reasonable effort to substitute an enforceable provision that, to the maximum extent possible in accordance with applicable law, preserves the original intentions and economic positions of the parties.  
Conflict of Interest

The Contractor must establish procedures to identify potential conflicts of interest.  If during the term of this Agreement, and any extensions thereof, the Contractor becomes aware of an actual or potential relationship which may be considered a conflict of interest, the Contractor shall notify the State in writing immediately    and disclose the nature of the potential conflict of interest in the manner prescribed by the State.  The State will have sole discretion in evaluating the nature of the identified conflict of interest and will make the final decision regarding its resolution.


Contractor and Subcontractors

A. Contractor

The Contractor is acting as the prime contractor under this Agreement and shall be:

1. Solely responsible for, and liable to, the State for performing in accordance with this Agreement.

2. Solely responsible for supervising the work of its Subcontractors performing any Services under the Agreement consistent with industry standards applicable to such work.

3. As fully responsible for the acts and omissions of its Subcontractors and their employees as it is for acts and omissions of its own employees and agents.

4. Solely responsible for payment of all Subcontractors and suppliers engaged by or through the Contractor in performance of this Agreement.

B. Subcontractors

The State reserves the right to reject any proposed subcontractor, assignee or supplier for bona fide business reasons, which may include, but are not limited to:  that the proposed Subcontractor is on the State of Labor’s list of companies with which New York State cannot do business; or the State determines that the Subcontractor is not qualified; unsatisfactory contract performance or service has been previously provided by such Subcontractor

Contractor may subcontract to Subcontractors selected by Contractor, for services performed in connection with this Contract, subject to the State’s prior written approval.  A Subcontractor shall be defined as any firm or person who is not a full time employee of the Contractor, engaged or assigned to perform work under the Contract.  All agreements between the Contractor and its subcontractors shall be by bona fide written contract.

Contractor shall be as fully responsible to the State for the acts and omissions in the performance of Services under the Contract of the Subcontractors and/or persons either directly or indirectly employed by it or by the Subcontractors, as it is for the acts and omissions in the performance of Services under the Contract of persons directly employed by the Contractor.  Contractor shall not in any way be relieved of any financial, programmatic or service responsibility under the Contract by its agreement with any Subcontractor or by the State’s approval of such an agreement with a Subcontractor. 

Contractor agrees that Subcontractors are obligated to all provisions of the Contract relevant to the Services they perform thereunder and to include in all subcontracts provisions providing that:

· Subcontractors shall comply with section 5-a of the Tax Law;

· Subcontractors shall comply with all tax secrecy requirements;

· Subcontractors shall perform the Services in accord with the terms of the Contract

· Upon request, Subcontractors shall provide the State with all  information and documentation necessary for the State to conduct due diligence and  responsibility review

· No provision in any agreement with Subcontractors shall impair the rights of the State;

· Nothing contained herein shall create any contractual relation between any Subcontractor and the State;

· Subcontractors shall maintain all records with respect to Services performed by the Subcontractor in the same manner as required by the Contractor; and 

· State shall have the same authority to audit the records of all Subcontractors as it does those of the Contractor.

Upon request, Contractor shall provide the State with a copy of each subcontract executed in connection with provision of Product(s) or Services required by this Agreement, or executed in connection with providing the Solution. 
Extension of Use

The terms and conditions of this Agreement may be extended to any other New York State agency through the use of a formally executed agreement between the Contractor and the state agency subject to review and approval of the Office of the Attorney General, and the Office of the State Comptroller.

Publicity

The Contractor shall not at any time, during or after termination of this Agreement, make any statement to the press or issue any material for publication through any media of communication bearing on the work performed or data collected under this Agreement without the prior written approval of the State.

Neither party grants the other the right to use any of its trademarks, trade names, logos, seals, or other designations, whether in any promotion, publication, or otherwise, without the other party’s prior written consent.

Independent Contractor

It is understood and agreed that the legal status of the Contractor, its agents, officers employees under this Contract is that of an independent Contractor and in no manner shall they be deemed employees of the State, and therefore are not entitled to any of the benefits associated with such employment. The Contactor agrees, during the term of the Agreement, to maintain at Contractor’s expense those benefits to which its employees would otherwise be entitled by law. The Contractor remains responsible for all applicable federal, state and local taxes, and all FICA contributions.

Authorized Representatives

Notices

All notices permitted or required hereunder shall be in writing and shall be transmitted either:

a. via certified or registered United States mail, return receipt requested;

b. by facsimile transmission; 

c. by personal delivery; 

d. by expedited delivery service; or 

e. by e-mail.

Such notices shall be addressed as follows or to such different addresses as the parties may from time-to-time designate: 

Notices to the State from the Contractor:

Ms. Catherine Golden, Director

New York State Department of Taxation & Finance

Procurement Services Unit

Office of Budget and Management Analysis

W.A. Harriman Campus

Albany, NY  12227

Email address:  bfs.contracts@tax.ny.gov

Notices to the Contractor from the State:

To be provided
Any such notice shall be deemed to have been given either at the time of personal delivery or, in the case of expedited delivery service or certified or registered United States mail, as of the date of first attempted delivery at the address and in the manner provided herein, or in the case of facsimile transmission or email, upon receipt. 
The Parties may, from time to time, specify any new or different address in the United States as their address for purpose of receiving notice under this Agreement by giving fifteen (15) days written notice to the other party sent in accordance herewith.  The Parties agree to mutually designate individuals as their respective representatives for the purposes of receiving notices under this Agreement.  Additional individuals may be designated in writing by the parties for purposes of implementation and administration/billing, resolving issues and problems and/or for dispute resolution.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first written above.

[Contractor Name]
 



New York State Department of Taxation and Finance

________________________________________

________________________________

Signature






Signature

________________________________________

________________________________  

Print Name






Print Name

________________________________________

________________________________  

Title







Title

________________________________________

________________________________  

Date







Date

CORPORATION

STATE OF    _______

COUNTY OF     ___________       

On this _______ day of __________________, 20__, before me personally appeared ________________________________, 

to me known, who being duly sworn, did depose and state that he/she resides in __________________________________________________; that he/she is the_____________________________________ of the _____________________________________, the Corporation described in and which executed the foregoing instrument; that he/she knows the seal of said Corporation; that the seal affixed to said instrument is such corporate seal, that it was so affixed by the order of the Board of Directors of said Corporation, and that he/she signed his/her name thereto by like order.

__________________________NOTARY PUBLIC

New York State Office of Information Technology Services

__________________________________________

Signature

__________________________________________  
                  
Print Name

__________________________________________  
                  
Title

__________________________________________  
                
Date

________________________________________

________________________________ 
Attorney General





Office of the State Comptroller
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