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NOTE:  This version of the draft Part 6 regulation combines updates to the previously posted combined 1 

reporting draft regulations (Subpart 6-2) as well as updates to the remainder of Part 6.  Regulations that are 2 

essentially restatements of statute, such as the secrecy provisions that were previously included in Subpart 6-5, 3 

or are obsolete are omitted.   4 

 5 

 Part 6 of Subchapter A of Chapter I of Title 20 of the Official Compilation of Codes, Rules and 6 

Regulations of the State of New York is being repealed and new Part 6 is being added to read as follows: 7 

 8 

PART 6 REPORTS 9 

Subpart  10 

6-1 General requirements  11 

6-2 Combined reports 12 

6-3 Form of reports  13 

6-4 Time and place for filing reports  14 

  15 

SUBPART 6-1 16 

GENERAL REQUIREMENTS 17 

Sec. 18 

6-1.1  Corporations required to file reports 19 

6-1.2  Short period reports 20 

6-1.3  Reports where Federal income is changed 21 

6-1.4 Amended Federal returns  22 

 Section 6-1.1 Corporations required to file reports.  (Tax Law, section 211(1)) 23 
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Reports are required to be filed annually by: 24 

 (a) every corporation subject to tax, regardless of the amount of its business income, capital or receipts; 25 

 (b) every receiver, referee, trustee, assignee or other fiduciary, or other officer or agent appointed by any 26 

court that conducts the business of any corporation subject to tax under article 9-A; 27 

 (c) every corporation that continues in business after it is dissolved; and 28 

 (d) every taxable domestic international sales corporation (DISC). 29 

 Section 6-1.2 Short period reports.  (Tax Law, section 211(1)) 30 

 (a) A short period report is required in the case of: 31 

 (1) a newly organized taxpayer whose first accounting period is less than 12 months;  32 

 (2) a foreign corporation that becomes subject to tax in New York State subsequent to the 33 

commencement of its Federal accounting period; 34 

 (3) a taxpayer that dissolves, merges, consolidates or ceases to be subject to tax in New York State prior 35 

to the close of its accounting period for Federal income tax purposes;  36 

 (4) a taxpayer that changes its accounting period for Federal income tax purposes;  37 

(5) a taxpayer that becomes part of or ceases to be part of a Federal consolidated group during the year; 38 

or  39 

 (6) a taxpayer that changes from one Federal consolidated group to another Federal consolidated group 40 

during the year. 41 

 (b) (1) When any corporation meets the requirements to be included in a combined report, it must be 42 

included in the combined group starting with the date it meets the requirements to be included in that combined 43 

report.  44 
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 (2) A corporation that is subject to article 9-A and is a separate filer under article 9-A prior to being 45 

included in a new combined group is required to file a short period report that ends on the day prior to the day it 46 

meets the requirements to be included in that combined group. 47 

 (3) A corporation that continues to be subject to tax as a separate filer after it leaves its existing 48 

combined group is required to file a short period report for the period starting on the day it no longer meets the 49 

combined reporting requirement with the existing combined group and ending on the last day of the 50 

corporation’s taxable year. 51 

 (4) When a corporation leaves one combined group (“combined group A”) because it no longer meets 52 

the requirements to be included in that combined group, and then joins a new combined group (“combined 53 

group B”), its activities, income, loss, assets and receipts are included in the calculation of tax on the combined 54 

report of combined group A from the first day of its taxable year until the day immediately preceding the day it 55 

no longer met the requirements to be included in combined group A. Its activities, income, loss, assets and 56 

receipts are included in the calculation of tax on the combined report of combined group B from the day it met 57 

the requirements to be included in combined group B until the last day of the taxable year of combined group B. 58 

 Section 6-1.3 Reports where Federal income is changed.  (Tax Law, section 211(3)) 59 

 (a) General. If the amount of the taxable income of any corporation or of any shareholder of any 60 

corporation that has elected to be taxed under Subchapter S of chapter one of the IRC, as reported for Federal 61 

income tax purposes, is changed or corrected by a final determination of the Commissioner of Internal Revenue 62 

or other officer of the United States or other competent authority, or if a renegotiation of a contract or 63 

subcontract with the United States results in a change in taxable income, the corporation is required to report the 64 

changed or corrected taxable income or the results of the renegotiation within 90 days, or 120 days in the case 65 

of a corporation making a combined report for the taxable year affected, after the final determination. The 66 

corporation must concede the accuracy of the determination or explain how it is erroneous.  67 
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 (b) Final determination. Any deficiency notice issued (including a notice issued pursuant to a waiver 68 

filed by a corporation) pursuant to the provisions of the IRC is a final determination unless a timely petition to 69 

redetermine the deficiency is filed in the Tax Court of the United States. If a petition is filed, the judgment of 70 

the court of last resort is the final determination. The allowance by the Commissioner of Internal Revenue of a 71 

refund of any part of the tax shown on the taxpayer's Federal return or of any deficiency thereafter assessed, 72 

whether the refund is made on the commissioner’s own motion or pursuant to the judgment of a court, is also a 73 

final determination. The allowance of a tentative carry-back adjustment in accordance with IRC section 6411 74 

based on a net operating loss carry-back or a net capital loss carry-back must be treated as a final determination. 75 

 Section 6-1.4 Amended Federal return.  (Tax Law, section 211(3)) 76 

 Any corporation that files an amended return with the Internal Revenue Service must, within 90 days (or 77 

120 days in the case of a corporation included in a combined report) thereafter, file an amended report with the 78 

Commissioner. 79 

 80 

SUBPART 6-2 81 

COMBINED REPORTS 82 

Sec. 83 

6-2.1 General 84 

6-2.2 Capital stock requirement 85 

6-2.3 Unitary business requirement 86 

6-2.4 Combined group composition 87 

6-2.5 Filing combined reports 88 

6-2.6 Corporations prohibited from filing a combined report 89 

6-2.7 Commonly owned group election  90 
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6-2.8 Other rules 91 

 Section 6-2.1 General. (Tax Law, Section 210-C) 92 

 (a) A combined report covering any taxpayer and another corporation or corporations is required 93 

where: 94 

 (1) the capital stock requirement is met; and 95 

 (2) the unitary business requirement is met. 96 

 (b) A group of commonly owned or controlled corporations may elect to file a combined report when 97 

the capital stock requirement is met. This election is referred to as the commonly owned group election.    98 

(c) Each combined group must have a designated agent to act for the combined group. The designated 99 

agent must be a taxpayer under article 9-A and must be identified annually on an original, timely filed 100 

combined report or on a timely extension of time to file a report if an extension is requested. Once identified on 101 

an extension to file, if utilized, the designated agent cannot be changed on the original report filed for that 102 

period. If the designated agent is first identified on an original report, the designated agent cannot be changed 103 

by the filing of an amended report for the taxable year. Only the designated agent may act on behalf of all the 104 

members of the combined group in all matters relating to the combined group. The actions taken by the 105 

designated agent are binding on all members of the combined group. 106 

(d) Each member of the combined group that is a taxpayer under article 9-A shall be jointly and 107 

severally liable for the tax due on the combined report for the combined group. The tax due on the combined 108 

report shall be the sum of (1) the highest of (i) the tax measured by the combined business income base tax, (ii) 109 

the tax measured by the combined capital base, or (iii) the fixed dollar minimum tax attributable to the 110 

designated agent of the combined group, and (2) the fixed dollar minimum tax attributable to each member of 111 

the combined group (other than the designated agent) that is a taxpayer under article 9-A.  However, tax credits 112 
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cannot be used to reduce the fixed dollar minimum tax of any member of the combined group that is a taxpayer 113 

(other than the designated agent).   114 

(e)  For a combined group to be eligible for the preferential tax treatment available to qualified emerging 115 

technology companies, every member of the combined group must be a qualified emerging technology 116 

company.  117 

 Section 6-2.2 Capital stock requirement. (Tax Law, Section 210-C) 118 

 (a) A taxpayer and another corporation meet the capital stock requirement if: 119 

 (1) the taxpayer owns or controls, either directly or indirectly, more than fifty percent of the voting 120 

power of the capital stock of another corporation; or 121 

 (2) more than fifty percent of the voting power of the capital stock of the taxpayer is owned or 122 

controlled, either directly or indirectly, by another corporation; or 123 

 (3) more than fifty percent of the voting power of the capital stock of the taxpayer and more than fifty 124 

percent of the voting power of the capital stock of one or more other corporations are owned or controlled, 125 

either directly or indirectly, by the same interests.  Whether or not the same interests test is met will be 126 

determined based on the facts and circumstances of each case. The same interests include, but are not limited to, 127 

one or more alien, foreign or domestic corporations, partnerships, trusts or individuals. 128 

 (b) “Capital stock of a corporation” means the issued and outstanding stock of the corporation.  129 

 (c) “Ownership” means actual or beneficial ownership, rather than mere record title as shown by the 130 

stock books of the corporation. To be considered the owner, the stockholder must have the right to vote and 131 

the right to receive any dividends declared.  132 

   (d) “Control” means all cases where one corporation directly or indirectly possesses the power to 133 

dictate or influence the management and policies of another corporation through the direct or indirect ownership 134 

of more than fifty percent of the voting power of the capital stock of that corporation.  In addition, a corporation 135 
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controls the voting power of capital stock if it has been given the right to vote that stock by proxy or otherwise. 136 

The determination as to whether or not a corporation is controlled by or controls another corporation or is 137 

controlled by the same interests will be determined by the facts in each case.  138 

 (e) “Voting power of capital stock of a corporation” means the  shares of stock, under the applicable 139 

law, corporate charter, articles of incorporation, or shareholder agreements, which have the power to elect the 140 

board of directors of the corporation. In determining whether the stock owned by a person or entity possesses a 141 

certain percentage of the total combined voting power of all classes of stock of a corporation entitled to vote, 142 

consideration will be given to all the facts and circumstances of each case. A share of stock generally will be 143 

considered as possessing the voting power accorded to that share by the corporate charter, by-laws, or share 144 

certificate. If there is any agreement, whether express or implied, that a stockholder will not vote its stock in a 145 

corporation, the formal voting rights possessed by that stock may be disregarded in determining the percentage 146 

of the total combined voting power possessed by that stockholder in the corporation. Moreover, if a stockholder 147 

agrees to vote its stock in a corporation in the manner specified by another stockholder in the corporation, the 148 

voting rights possessed by the stock owned by the first stockholder may be considered to be possessed by the 149 

stock owned by the other stockholder.  For contingent voting rights, the stock is deemed to possess voting 150 

power only when the contingency occurs, and the rights become exercisable.   151 

(f) (1) The ownership test is applied before the control test. Direct ownership is examined before indirect 152 

ownership, and direct control is examined before indirect control. However, the capital stock requirement may 153 

be satisfied through direct or indirect ownership, direct or indirect control or through a combination of direct or 154 

indirect ownership or control. 155 

(2) The following examples are intended to illustrate the indicia of ownership and control set forth 156 

above. Generally, the examples are meant to illustrate either ownership or control since both do not need to be 157 

met concurrently in order for the capital stock requirement to be met.  158 
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   159 

 Example 1:  The taxpayer, X Corporation, owns 40 percent of the capital stock with voting rights  160 

   of Y Corporation. The remaining capital stock of Y Corporation with voting rights  161 

   is owned by three employees of X Corporation. These employees have agreed in  162 

   writing to sell their stock to X Corporation when they leave the corporation. As part of  163 

   the agreement, the employees have given X Corporation their voting proxy. Thus, X  164 

   Corporation controls more than fifty percent of the voting power of the capital  165 

   stock of Y Corporation. X and Y Corporations satisfy the capital stock requirement to be  166 

   included in a combined report. 167 

 Example 2:  The taxpayer, R Corporation, has issued 900 shares of common stock with voting rights  168 

   equal to one vote per share. These shares are owned by P Corporation. R Corporation has  169 

   also issued 1000 shares of preferred stock. These shares possess voting rights equal to  170 

   one-tenth of one vote (.10) per share of preferred stock. Those shares are owned by Q  171 

   Corporation. Even though P Corporation owns less than 50 percent of the number of  172 

   voting shares (900 shares out of a total of 1900 shares), it owns more than 50 percent of  173 

   the voting power of the capital stock of R Corporation (900 votes out of a total of 1000  174 

   votes).  Thus, P Corporation and R Corporation satisfy the capital stock requirement to be 175 

   included in a combined report. While Q Corporation owns more than 50 percent of the  176 

   number of shares of R Corporation (1000 shares out of a total of 1900 shares), it only  177 

   owns one-tenth of the voting power of the capital stock of R Corporation (100 votes of a  178 

   total of 1000 votes). Q Corporation does not satisfy the capital stock requirement to be  179 

   included in a combined report with P Corporation and R Corporation. 180 

 Example 3:  The taxpayer, Corporation A, owns 51 percent of the capital stock of Corporation B.  181 

   Corporation B in turn owns 51 percent of the capital stock of Corporation C. The capital  182 
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   stock in both corporations has voting rights. By owning 51 percent of the capital stock  183 

   with voting rights of Corporation B, Corporation A controls more than 50 percent of the  184 

   voting power of the capital stock of Corporation B. Because Corporation A controls more 185 

   than 50 percent of the voting power of the capital stock of Corporation B, it also controls  186 

   indirectly more than 50 percent of the voting power of the capital stock of Corporation C. 187 

   Corporations A, B and C satisfy the capital stock requirement to be included in a   188 

   combined report. 189 

 Example 4:  The taxpayer, Corporation A, is a 60 percent partner of Partnership Y, and is the general  190 

   partner of Partnership Y.  Partnership Y owns 40 percent of the capital stock with voting  191 

   rights of Corporation B.  Thus, Corporation A indirectly owns only 24 percent of the  192 

   voting power of the capital stock of Corporation B (60 percent multiplied by 40 percent).  193 

   However, because Corporation A holds more than a 50 percent interest in Partnership Y  194 

   and has the power to manage the affairs of the partnership under the operating agreement, 195 

   it can control how Partnership Y votes its stock in Corporation B. Thus, Corporation A  196 

   controls indirectly the voting power of the capital stock owned by Partnership Y. In this  197 

   case, because Partnership Y owns only 40 percent of the voting power of the capital stock 198 

   of Corporation B, Corporation A controls indirectly only 40 percent of the voting power  199 

of the capital stock of Corporation B.  Because Corporation A does not own or control,  200 

 directly or indirectly, more than 50 percent of voting power of the capital stock of   201 

 Corporation B, Corporation A and Corporation B do not satisfy the capital stock   202 

 requirement to be included in a combined report. 203 

Example 5:  The taxpayer, Corporation A, has a 60 percent membership interest in Limited Liability 204 

Company Y, which is treated as a partnership for tax purposes.  Limited Liability 205 
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Company Y owns 80 percent of the capital stock with voting rights of Corporation B.  206 

Corporation A is considered a managing member of Limited Liability Company Y, since 207 

the terms of the operating agreement do not impose limitations on the corporate 208 

member’s participation in the management either equivalent to or more stringent than the 209 

limitations on the participation in the control of the business of a limited partnership 210 

imposed on limited partners under article 8-A of the New York Partnership Law.  Since 211 

Corporation A is a managing member of Limited Liability Company Y, which in turn has 212 

greater than 50 percent voting power of the capital stock of B, Corporation A has the 213 

authority to direct how Limited Liability Company Y uses its voting power in 214 

Corporation B.  Thus, Corporation A controls indirectly more than 50 percent of the 215 

voting power of the capital stock of Corporation B, and Corporations A and B satisfy the 216 

capital stock requirement to be included in the combined report. 217 

 Example 6: The taxpayer, Corporation A, is an 80 percent limited partner of Partnership Y.   218 

   Partnership Y owns 40 percent of the capital stock with voting rights of Corporation B.  219 

   Corporation A also directly owns 22 percent of the capital stock with voting rights of  220 

   Corporation B. Even though Corporation A has an 80 percent interest in Partnership Y,  221 

   Corporation A is a limited partner and cannot control how Partnership Y votes its stock in 222 

   Corporation B. Thus, Corporation A does not control indirectly 40 percent of the voting  223 

   power of the capital stock of Corporation B, and so that 40 percent is not  combined with  224 

   the 22 percent of the voting power of the capital stock of Corporation B that Corporation  225 

   A controls directly through its ownership of Corporation B stock to determine if    226 

   Corporation A controls more than 50 percent of the voting power of the capital stock of  227 
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   Corporation B.  As a result, Corporations A and B do not meet the capital stock   228 

   requirement and therefore cannot be included in a combined report.   229 

 Example 7: The taxpayer, Corporation A, is a 60 percent general partner of Partnership Y.    230 

   Partnership Y owns 40 percent of the capital stock with voting rights of Corporation B.   231 

   Corporation A also directly owns 30 percent of the capital stock with voting rights of  232 

   Corporation B.  By combining its direct and indirect ownership of the stock of   233 

   Corporation B, Corporation A owns, directly and indirectly, 54 percent of the voting  234 

   power of the capital stock of Corporation B (30 percent plus 60 percent multiplied by 40  235 

   percent). Because Corporation A directly or indirectly owns more than 50 percent of the  236 

   voting power of the capital stock of Corporation B, Corporations A and B satisfy the  237 

   capital stock requirement to be included in a combined report. 238 

 Example 8:  The taxpayer, Corporation A, owns 100 percent of the voting power of the capital stock  239 

   of Corporation B.  Corporation B owns 51 percent of the voting power of the capital  240 

   stock of Corporation C. Corporation C owns 40 percent of the voting power of the capital 241 

   stock of Corporation D.  Individual X owns 100 percent of the voting power of the capital 242 

   stock of Corporation A and also owns 20 percent of the voting power of the capital stock  243 

   of Corporation D. Corporations A, B, C and D satisfy the capital stock requirement to be  244 

   included in a combined report because they are all directly or indirectly controlled by the  245 

   same interests (Individual X).  246 

 Example 9: The taxpayer, Corporation A, owns 60 percent of the capital stock with voting rights of  247 

   Corporation C and 60 percent of the capital stock with voting rights of Corporation D.  248 

   Corporation B, also a taxpayer, owns 40 percent of the capital stock with voting rights of  249 

   Corporation C and 40 percent of the capital stock with voting rights of Corporation D.  250 
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   Corporations C and D each own 30 percent of the capital stock with voting rights of  251 

   Corporation E. Corporation B directly owns the remaining 40 percent of the capital stock  252 

   with voting rights of Corporation E.  Corporation A directly owns more than 50 percent  253 

   of the voting power of Corporations C and D. Corporation A, acting indirectly through its 254 

   control of Corporations C and D, controls Corporation E. Corporation B directly and  255 

   indirectly owns 64 percent of the voting power of the capital stock of Corporation E (B’s  256 

   40 percent ownership of C multiplied by C’s 30 percent ownership of E plus B’s 40  257 

   percent ownership of D multiplied by D’s 30 percent ownership of E plus B’s direct  258 

   ownership of 40 percent of E). Corporations A, B, C, D and E satisfy the capital stock  259 

   requirement to be included in a combined report. 260 

 Example 10:   Individuals A, B, C and D each own 25 percent of the voting stock of Corporations S and  261 

   T.  Because more than 50 percent of the ownership of the voting stock of both   262 

   corporations is owned by the same interests, Corporations S and T satisfy the capital  263 

   stock requirement to be included in a combined report.   264 

 Section 6-2.3 Unitary business requirement. (Tax Law, Section 210-C) 265 

 (a) General.  For purposes of this Subchapter, the term “unitary business” shall be construed to the 266 

broadest extent permitted under the U.S. Constitution as interpreted by the U.S. Supreme Court, the courts of 267 

this state and the New York State Tax Appeals Tribunal.   268 

 (b) Attributes of a unitary business. 269 

 (1) A unitary business is characterized by a flow of value as evidenced by functional integration, 270 

centralized management and economies of scale. 271 

(i) Functional integration is characterized by transfers between, or pooling among, business activities 272 

that significantly affect the operation of the business activities.  Functional integration includes, but is not 273 
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limited to, transfers or pooling with respect to the business’s products or services, technical information, 274 

marketing information, distribution systems, purchasing and intangibles.  The use of market-based or arm’s 275 

length pricing for such transactions does not negate the presence of functional integration.   276 

(ii) Centralized management exists when directors, officers, and/or other management employees jointly 277 

participate in the management decisions that affect the respective business activities and that may also operate 278 

to the benefit of the entire economic enterprise.  Centralized management may exist even when day-to-day 279 

management responsibility and accountability have been decentralized, so long as the management has an 280 

operational role with respect to the business activities, such as participation in overall operational strategy for 281 

the business. 282 

(iii) Economies of scale refers to a relationship among and between business activities resulting in a 283 

significant decrease in the average per unit cost of operational or administrative functions due to the increase in 284 

operational size.  Economies of scale may exist from the inherent cost savings that arise from the presence of 285 

functional integration or centralized management.   286 

 (2) Functional integration, centralized management and economies of scale should be analyzed in 287 

conjunction with one another for their cumulative effect.  The determination of a unitary business depends on 288 

all of the facts and circumstances of each case. 289 

 (c) Presumptions.  Without limiting the scope of a unitary business, a unitary business will be presumed 290 

in the following factual scenarios.  The taxpayer or the commissionermay overcome the presumption that the 291 

corporations in question are engaged in a unitary business by the presentation of clear and convincing evidence. 292 

If the activities of the corporations do not give rise to one of the presumptions set forth below, the presence of a 293 

unitary business will be determined based on all of the facts and circumstances of the case without the 294 

application of a presumption in favor of or against a finding of a unitary business.  295 
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 (1) Horizontal integration.  Corporations that satisfy the capital stock requirement are presumed to be 296 

engaged in a unitary business when their primary activities are in the same general line of business. 297 

 (2) Vertical integration.  Corporations that satisfy the capital stock requirement are presumed to be 298 

engaged in a unitary business when the corporations are engaged in different steps in a vertically structured 299 

enterprise. 300 

 (3) Strong centralized management.  Corporations that satisfy the capital stock requirement, and that 301 

might otherwise be considered as engaged in more than one unitary business, are presumed to be engaged in 302 

one unitary business where there is strong central management coupled with the existence of centralized 303 

departments or affiliates for such functions as financing, advertising, research and development, or purchasing. 304 

 (4) Newly-formed corporations.  A newly-formed corporation is presumed to be engaged in a unitary 305 

business with its forming corporation or corporations in the taxable year of the newly-formed corporation that 306 

includes the date the corporations satisfy the capital stock requirement and starting from that date.  307 

 (5) Newly-acquired corporations.  A newly-acquired corporation is presumed to be engaged in a unitary 308 

business with its acquiring corporation in the first taxable year that the corporations satisfy the capital stock 309 

requirement and starting in that year, if the corporations are engaged in a relationship described in paragraph 1, 310 

2 or 3 of this subdivision. 311 

 (6)  Passive holding companies.  If a passive holding company and one or more operating companies 312 

together satisfy the capital stock requirement, the passive holding company is presumed to be engaged in a 313 

unitary business with the operating company or companies. 314 

 (d) The following examples are intended to illustrate the presumptions set forth above.   For purposes of 315 

the illustrations, the corporations referred to in the examples satisfy the capital stock requirement. 316 

 Example : 11 Corporations A and B sell natural and organic foods at their retail stores located   317 

   throughout the United States.  Corporation C sells the same types of foods at its retail  318 
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   stores located in Canada.  Corporations A, B and C are presumed to be engaged in a  319 

   unitary business. 320 

 Example 12: Corporation A is engaged in the exploration of oil.  Corporation B extracts the oil found  321 

   by Corporation A.  Corporation C processes the oil extracted by Corporation B.    322 

   Corporation D sells the oil processed by Corporation C.  Corporations A, B, C and D are  323 

   presumed to be engaged in a unitary business. 324 

 Example 13: Corporations A, B and C manufacture and sell children’s apparel to customers located  325 

   throughout the United States.  Corporations D and E operate a chain of restaurants  326 

   located in New York and Florida.  Corporation F provides centralized purchasing,  327 

   advertising and finance services to Corporations A, B, C, D and E.  The executive  328 

   officers of Corporation F are also actively engaged in the operations of Corporations A, B 329 

   C, D and E.  Corporations A, B, C, D, E and F are presumed to be engaged in one unitary 330 

   business. 331 

 Example 14: Corporation A contributes all of its intellectual property to Corporation B for 100 percent  332 

   of Corporation B’s capital stock.  Corporations A and B are presumed to be engaged in a  333 

   unitary business in the first taxable year in which they satisfy the capital stock   334 

   requirement. 335 

 Example 15: Corporation A acquires 51 percent of the capital stock of Corporation B.  Corporation B  336 

   distributes the products manufactured by Corporation A such that Corporations A and B  337 

   are part of a vertically structured business apart from satisfying the capital stock   338 

   requirement.  Corporations A and B are presumed to be engaged in a unitary business in  339 

   the first taxable year that includes the acquisition.    340 

 Section 6-2.4 Combined group composition. 341 
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 (a)  If the commonly owned group election is not in effect, the following steps must be taken annually to 342 

determine if a combined report is required and if so, which corporations to include in the combined group: 343 

(1)  A taxpayer must first identify all of the corporations with which it is engaged in a unitary business.   344 

This includes domestic, foreign and alien corporations. 345 

(2)  Of the group of corporations determined in paragraph (1) of this subdivision, a taxpayer must 346 

exclude any corporation that does not meet the capital stock requirement.   347 

(3) Of the corporations remaining after paragraph (2) of this subdivision, any corporation prohibited 348 

from being included in a combined report must be excluded.  The corporations remaining constitute the 349 

combined group for the taxable year.   350 

(b)  If the commonly owned group election is in effect, the following steps must be taken annually to 351 

determine which corporations to include in the combined group: 352 

(1)  A taxpayer must first identify all of the corporations that meet the capital stock requirement.  This 353 

includes domestic, foreign and alien corporations. 354 

(2)  Of the corporations determined in paragraph (1) of this subdivision, any corporation prohibited from 355 

being included in a combined report must be excluded.  The remaining corporations constitute the combined 356 

group for the taxable year.   357 

 (3) The commonly owned group has no relationship to the taxpayer’s Federal consolidated group and 358 

may in fact include corporations that are not, or cannot be, included in a Federal consolidated group with the 359 

taxpayer or corporations that are included in one or more consolidated groups.  360 

 Section 6-2.5 Filing combined reports. (Tax Law, Section 210-C) 361 

 (a)(1) As provided in this Subpart, a group of corporations may be required or, in the case of the 362 

commonly owned group election, permitted to file on a combined basis. To file on a combined basis, the 363 

designated agent of the group must file a completed combined report. The first year  the designated agent 364 
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of the group files on a combined basis, and each year thereafter in which the composition of the group 365 

changes, the designated agent of the group must include the following information with the report: 366 

 (i) the exact name, address, employer identification number and state of incorporation, or in the case 367 

of an alien corporation, country of incorporation, of each corporation included in the combined report, 368 

including the designated agent; and 369 

 (ii) information showing that each of the corporations meets the capital stock requirement for the 370 

taxable year. 371 

 (2) In addition, the following information may be required to be submitted for the taxable year at 372 

another time, such as in conjunction with an audit: 373 

 (i) a statement providing details as to why a filed combined report includes only the corporations 374 

listed in subparagraph (1)(i) of this subdivision that meet the capital stock requirement and the details as to 375 

why the corporations listed pursuant to subparagraph (1)(ii) of this subdivision are excluded from that 376 

combined report;  377 

 (ii) except in the case of a combined report filed using the commonly owned group election, information 378 

establishing that each of the corporations included in the report meets the unitary business requirement with 379 

respect to the other corporations in the group; and 380 

(iii) the exact name, address, employer identification number and state of incorporation or, in the case 381 

of an alien corporation country of incorporation, of all corporations that meet the capital stock requirement for 382 

the taxable year, but are not included in the combined report. 383 

 (b) Generally, the filing of a combined report or the inclusion of a corporation in or the exclusion of a 384 

corporation from a combined report is subject to revision or disallowance on audit.  385 
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 Section 6-2.6 Corporations prohibited from filing a combined report.  (Tax Law, Section 210-C) (a) The 386 

following corporations are prohibited from being included in a combined report under article 9-A, including a 387 

combined report under the commonly owned group election: 388 

 (1) a corporation that is taxable under a franchise tax imposed by article 9 or article 33; 389 

 (2) a corporation that would be taxable under a franchise tax imposed by article  9 or article 33  if 390 

subject to tax; 391 

 (3) a real estate investment trust (REIT) that is not a captive REIT, provided the REIT must be included 392 

in a combined report with its qualified REIT subsidiary; 393 

 (4) a regulated investment company (RIC) that is not a captive RIC, provided the RIC must be  included 394 

in a combined report with its subsidiary; 395 

 (5) a New York S corporation; or 396 

 (6) an alien corporation that under any provision of the IRC is not treated as a “domestic corporation” as 397 

defined in IRC section 7701 and has no effectively connected income for the taxable year. 398 

 (b) If a corporation is subject to tax under article 9-A solely as a result of its ownership of a limited 399 

partner interest in a limited partnership, as described in section 1-3.2(a)(7) of this Subchapter or its membership 400 

interest in a limited liability company that is equated to the interest of a limited partner, as described in section 401 

1-3.2(a)(8) of this Subchapter, and none of the corporation’s related corporations are subject to tax under article 402 

9-A, the corporation shall not be required or permitted to file a combined report with such related corporations. 403 

For purposes of this Subpart, the term “related corporations” means corporations that meet the capital stock 404 

requirement and the unitary business requirement. 405 

 Section 6-2.7 Commonly owned group election. (Tax Law, Section 210-C) 406 

 (a) (1) Subject to the restrictions in section 6-2.7 of this Subpart, a taxpayer may elect to treat as its 407 

combined group all corporations that meet the capital stock requirement (such corporations are collectively 408 
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referred to as the “commonly owned group”). If the election is made, all of the corporations that are members of 409 

the commonly owned group are bound by the election and will be treated as the members of a single combined 410 

group for combined reporting purposes, regardless of whether: 411 

 (i) these corporations are included in more than one Federal consolidated return filed by more than one 412 

Federal consolidated group, or 413 

 (ii) these corporations in fact are engaged in one or more unitary businesses. 414 

 (2) Upon making the election, the commonly owned group must calculate the combined group’s 415 

combined business income, and combined capital of all members of the commonly owned group, and the fixed 416 

dollar minimum base tax of all taxpayers in the commonly owned group. 417 

 (3) Upon making the election, the commonly owned group is deemed to be engaged in a single unitary 418 

business for all purposes, including for purposes of calculating business and investment capital, business and 419 

investment income and the apportionment factor. 420 

 Example 16:  Corporation A is in the business of producing paper, packaging and office supplies. It has 421 

   three wholly owned subsidiaries. Corporation B is in the business of producing school  422 

   supplies. Corporation C is in the business of selling the paper, packaging, office and  423 

   school supplies produced by Corporations A and B. Corporation D is in the business of  424 

   operating an electronic legal research service that it sells to law firms. In 2015 and 2016,  425 

   Corporations A, B and C properly file a combined report as a unitary business and  426 

   Corporation D properly files a separate report. The dividends Corporation A receives  427 

   from Corporation D are properly treated as exempt investment income on the combined  428 

   report as income received from stock in a non-unitary corporation.  In 2017, Corporation  429 

   A makes the commonly owned group election and Corporations A, B, C and D file a  430 

   combined report.  On that report, the dividends Corporation A receives from Corporation  431 
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   D are properly eliminated in computing combined business income. In 2018, Corporation 432 

   A sells all of its stock in Corporation D to a third-party, realizing a capital gain on the  433 

   sale. Corporation A’s capital gain on the sale of its stock in Corporation D is treated as a  434 

   capital gain from the sale of a unitary subsidiary and is properly reported as business  435 

   income on the combined report of the commonly owned group. 436 

 (b) Mechanics of making the election. A commonly owned group election must be made by the 437 

designated agent of the combined group, acting on behalf of all the corporations in the commonly owned group. 438 

The election must be made on an original, timely filed report, determined with regard to extensions for time for 439 

filing. Any commonly owned group election made on a report that is filed late will be invalid and ineffective.  440 

 (c) Effect of election in subsequent tax years. A commonly owned group election is binding for and 441 

applicable to the taxable year for which it is made and for the next six taxable years (if the first year is not a 442 

short taxable year) or the next seven taxable years (if the first year is a short taxable year).  The election is 443 

binding on all corporations that meet the capital stock requirement and continues in place regardless of whether 444 

any Federal consolidated group to which members of the combined group belong discontinues the filing of a 445 

Federal consolidated return. Any corporation that enters a commonly owned group by acquisition or creation 446 

during the time that the commonly owned group election is in effect must be included in the combined group 447 

beginning with the taxable year during which the corporation enters the group, and the corporation entering the 448 

group shall be considered to have consented to the application of the election and to have waived any objection 449 

to its inclusion in the combined group. The disposition of or the failure to meet the capital stock requirement of 450 

one or more members of a combined group will not sever an election for the remaining members of the group 451 

and the departing member or members are not bound by the election.  However, reverse acquisition rules based 452 

on the Federal rules set forth in 26 CFR  1.1502-75(d)(3) will be applied in determining whether a corporation 453 
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is bound by a commonly owned group election. The entrance or departure of a corporation from the commonly 454 

owned group does not change the effective periods as defined in subdivision (d) of this section. 455 

 (d) Revocation, renewal of election. A commonly owned group election, once made, cannot be revoked 456 

until after it has been effective for seven taxable years (if the election is not made on a short period return) or 457 

eight taxable years (if the election is made on a short period return), such periods hereinafter referred to as the 458 

“effective period”. When an election is made, it will continue to be automatically renewed after the effective 459 

period for another effective period indefinitely, unless the designated agent of the commonly owned group, 460 

acting on behalf of all the corporations included in the commonly owned group. affirmatively revokes the 461 

election at the end of the effective period. In the case of a revocation, a new election will not be permitted in 462 

any of the three taxable years immediately following the revocation. A revocation will be effective for the first 463 

taxable year (whether or not that taxable year is a short taxable year) after the completion of the effective period 464 

for which the prior election was in place and must be made by the designated agent on an original, timely filed 465 

combined report, determined with regard to extensions for time for filing, for that first subsequent taxable year. 466 

Every corporation that is a member of the commonly owned group is bound by such revocation. If a commonly 467 

owned group election is affirmatively revoked after the effective period, the election will terminate for the 468 

subsequent taxable year, and no commonly owned group election by any member of that commonly owned 469 

group will apply for that year and the subsequent two taxable years (if revoked on a report that is not a short 470 

period report) or the subsequent three taxable years (if revoked on a report that is a short period report). In such 471 

cases, the designated agent of that commonly owned group may make a new election beginning in the third or 472 

fourth taxable year after the revocation. 473 

 (e) In determining the effective periods described in this section, short taxable years will not be 474 

considered or counted. However, the election or revocation may be made on a report for a short taxable year. 475 
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 Example 17:  Corporation A is a calendar year taxpayer for Federal income tax purposes. On April 1,  476 

   2015, Corporation A, which has 25 wholly owned subsidiaries, purchases an office  477 

   building in New York State. Prior to April 1, 2015, neither Corporation A nor any of its  478 

   subsidiaries had nexus with New York. Thus, Corporation A’s first taxable year in New  479 

   York is a short taxable year (4/1/15-12/31/15). Corporation A, as the designated agent,  480 

   makes the commonly owned group election on its first report and includes all of its 25  481 

   wholly owned subsidiaries in a combined report. Although the commonly owned group  482 

   election can be made on the short period 2015 report, such period does not count in  483 

   determining the seven-year period for which the election is in effect.  As such, the  484 

   commonly owned group election will apply from April 1, 2015 until the tax year ending  485 

   on December 31, 2022, assuming there are no other short taxable years during this time  486 

   period. 487 

 Section 6-2.8 Other rules. (Tax Law, Section 210-C)   488 

(a) For rules regarding when REITS or RICS should be included in a combined report, see Subpart 10-4 489 

of this Subchapter.  490 

(b) A  combinable captive insurance company, as defined in section 2(11) , is required to be included in 491 

a combined report if more than 50 percent of the voting power of its capital stock is owned or controlled 492 

directly or indirectly by a corporation subject to tax under article 9-A or a corporation required to be included in 493 

a combined report under article 9-A. 494 

 495 

SUBPART 6-3 496 

FORM OF REPORTS 497 

Sec. 498 
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6-3.1  Form of reports 499 

6-3.2  Form of reports on combined basis 500 

 Section 6-3.1 Form of reports.  (Tax Law, sections 211(1), (2), (2-a), (3), 1085(n)) 501 

 (a) Reports are required to be filed on the forms and in the manner prescribed by the commissioner. The 502 

forms and instructions are available from the Department and may be downloaded from the Department's 503 

website. To the extent allowed or required by the Commissioner, reports shall be filed electronically.   504 

 (b) A change in Federal taxable income must be reported on an amended New York State report and 505 

must be accompanied by a copy of the Federal amended return or the Federal revenue agent's report, and copies 506 

of all other related information.  507 

(c) Every taxpayer must submit such other reports and other information that the commissioner may 508 

require in the administration of article 9-A. 509 

 (d) Every report must include a certification that the statements in the report are true. The certification 510 

must be made by the president, vice-president, treasurer, assistant treasurer, chief accounting officer or any 511 

other officer of the taxpayer authorized to act in that capacity. The fact that an individual's name is signed on 512 

the certification of the report is prima facie evidence that the individual is authorized to sign and to certify the 513 

report on behalf of the corporation. 514 

 Section 6-3.2 Form of reports on combined basis.  (Tax Law, section 211(1)) 515 

 (a) In all cases where a combined report is required or permitted, a combined franchise tax report must 516 

be submitted by the designated agent responsible for paying the combined tax. In addition, each member of the 517 

combined group must submit such other reports and other information that the commissioner may require. 518 

 (b) It is not necessary that all corporations in the combined group have the same accounting period. (See 519 

Subpart 2-1 of this Subchapter for information relating to accounting periods.) Where a corporation’s taxable 520 

year is different from that of the designated agent, the applicable taxable year of such corporation to be included 521 
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in the combined group is the taxable year that ends within the taxable year of the designated agent. Only 522 

amounts from the months included in the combined report are used in the computation of tax for the period.  523 

The commissioner may permit or require a corporation to use a different accounting period where appropriate. 524 

 (c) Each member of a combined group, including non-taxpayer members, annually must file an 525 

information return with the Department. This required form includes a detailed schedule of information needed 526 

to compute the combined group’s tax and the fixed dollar minimum base of each member, including but not 527 

limited to the member’s business and investment capital and business apportionment line items. This required 528 

form also must include the employer identification number (EIN) of the designated agent. 529 

 530 

SUBPART 6-4 531 

TIME AND PLACE FOR FILING REPORTS 532 

Sec. 533 

6-4.1  Time for filing reports 534 

6-4.2  Time for filing reports of corporations ceasing to exercise franchise or be subject to tax 535 

6-4.3  Extension of time for filing reports. 536 

6-4.4  Place for filing reports. 537 

 Section 6-4.1 Time for filing reports1. (Tax Law, section 211(1)) 538 

 (a) Reports must be filed at the times set forth in this section. 539 

 (1) Every calendar-year taxpayer, except a taxable DISC and a New York S corporation, must file its 540 

annual report on or before the 15th day of April following the close of its calendar year. 541 

 (2) Every fiscal-year taxpayer, except a taxable DISC, must file its annual report on or before the 15th 542 

day of the fourth month following the close of its fiscal year. 543 

 
1 Rules in this section reflect the current statutory rules and do not reflect the statute as it existed before the changes made by Part 
Q of Chapter 60 of the Laws of 2016 to change the filing deadlines.  
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 (3) Every taxpayer, except a taxable DISC, using a 52-53 week accounting period must file its report on 544 

or before the 15th day of the fourth month following the date on which its fiscal year is deemed to have ended. 545 

A 52-53 week accounting period that ends within seven days from the last day of any calendar month will be 546 

deemed to have ended on the last day of that month. 547 

 (4)(i) Where a corporation that is not part of a Federal consolidated group becomes part of such a group 548 

on a day other than the first day of its Federal taxable year (determined without reference to its membership in 549 

the group), such taxpayer is required to file a Federal short period return for the period from the first day of its 550 

taxable year through the end of the day on which it becomes such a member. (26 CFR 1.1502-76[b].) Section 6-551 

1.2 (b)(1) of this Part requires, in such an instance, that the taxpayer file a short period report for purposes of 552 

article 9-A covering the period covered by the Federal short period return (to the extent that it is subject to 553 

article 9-A during that period). Where the due date for the Federal short period return is established pursuant to 554 

26 CFR 1.1502-76(c)(1), or where the Federal short period return is required pursuant to 26 CFR 1.1502-555 

76(c)(2) to be filed on or before the 15th day of the fourth month following the close of what would have been 556 

the taxpayer's Federal taxable year, determined without regard to such membership, then the due date for the 557 

article 9-A short period report shall be the due date for the Federal short period return. This provision does not 558 

apply in the case of Federal amended short period returns described in 26 CFR 1.1502-76(c)(2). The due date 559 

for the article 9-A amended report, for the same short period covered by such Federal amended return (to the 560 

extent that it is subject to article 9-A during such period), is prescribed by section 6-1.4 of this Part. 561 

 (ii) Where a taxpayer ceases to be part of a Federal consolidated group, including the case where it 562 

leaves one Federal consolidated group to join another, an article 9-A short period report is required to be filed 563 

by section 6-1.2 (b)(2) of this Part, covering the period from the beginning of its taxable year for article 9-A 564 

purposes up to the date it leaves the group. Such report shall be filed on or before the 15th day of the fourth 565 
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month following the close of its taxable year under article 9-A determined without regard to its cessation of 566 

membership in such Federal consolidated group. 567 

 (5) In the case of an election made pursuant to IRC section 338, the old target (within the meaning of 26 568 

CFR 1.338-1[c][13]) may be required to file a final report that is a short period report. In such event, the 569 

corporation, if a taxpayer, must file a short period report for purposes of article 9-A covering the same period as 570 

the Federal short period return (to the extent that it is subject to article 9-A during such period). Such report 571 

shall be filed by the due date for the Federal short period return as prescribed by 26 CFR 1.338-1(e)(6), except 572 

that this provision shall not apply to an amended return described in 26 CFR 1.338-1(e)(6)(ii)(D). The due date 573 

for the article 9-A amended report, for the same short period covered by such Federal amended return (to the 574 

extent that it is subject to article 9-A during such period), is prescribed by section 6-1.4 of this Part. 575 

 (6) In the case of an S corporation termination year, the S short year and the C short year are treated as 576 

short taxable years but the due date of the report for the S short year is the same as the due date of the report for 577 

the C short year. 578 

 Section 6-4.2 Time for filing reports of corporations ceasing to exercise franchise or be subject to tax.  579 

(Tax Law, section 211(1)) 580 

 (a) A domestic corporation that ceases to exercise its franchise is required to file a report on the date of 581 

cessation or at such other times as the commissioner may require covering each year or period for which no 582 

report was filed. The report is required in any such case whether the corporation continues in existence and 583 

remains subject to article 9-A or is dissolved and ceases to be subject to tax.  584 

 (b) A foreign corporation that ceases to do business in New York State or to employ capital, or to own 585 

or lease property in this State in a corporate or organized capacity, or to maintain an office in this State, or to 586 

derive receipts from activity in this State and, thus, ceases to be subject to tax under article 9-A, or any 587 

corporation that ceases to be subject to tax under article 9-A because of a change of classification, is required to 588 
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file a report on the date of cessation, or date of change of classification, or at such other time as the 589 

commissioner may require, covering each year or period for which no report was filed. 590 

 (c) If a corporation that is taxed on the basis of a combined report ceases to be subject to tax under 591 

article 9-A but continues to be included in the next combined report, it need not file a separate report at the time 592 

of cessation. 593 

 Section 6-4.3 Extension of time for filing reports.  (Tax Law, section 211(1)) 594 

 (a) An automatic six-month extension of time for filing an annual report will be granted if an application 595 

for automatic extension is filed and a properly estimated tax is paid on or before the due date of the report for 596 

the taxable period for which the extension is requested. Failure to meet any of the requirements in this section 597 

makes the application invalid and any report filed after the due date will be treated as a late filed report. 598 

 (b) An automatic six-month extension of time for filing a combined report will be granted to a group of 599 

corporations filing a combined report provided an application for automatic extension is filed and properly 600 

estimated tax is paid on or before the due date of the report for the taxable period for which the extension is 601 

requested. Failure to meet any of the requirements in this section makes the application invalid and any report 602 

filed after the due date will be treated as a late filed report. To obtain an automatic extension, an application 603 

must be filed by the designated agent for the combined group. However, each taxpayer member corporation of a 604 

new combined group also must file a separate application to extend the time to file for the first period for which 605 

the new combined group actually files a combined report. In addition, each taxpayer member corporation being 606 

newly added to an existing combined group must also file a separate application to extend the time to file the 607 

report for the first period for which they are actually included in the combined group’s report. Corporations 608 

included in the combined report that are not subject to tax are not required to file a separate application to 609 

extend the time to file.  The applicant must submit the following information: 610 

(1) The name of each corporation included in the combined group. 611 
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(2) The employer identification number of each corporation in the combined group. 612 

(3) For any appropriate corporation, the beginning and ending dates of any taxable year of less than 613 

12 months. 614 

(4) The fixed dollar minimum tax for each member of the combined group that is taxable in New 615 

York State.  616 

(5) From the report filed for the taxable year immediately preceding the taxable year for which the 617 

extension is being requested, the sum of any overpayment requested to be credited to the next period, plus any 618 

tax credits to be applied to the next period. 619 

(6) If a corporation made any separate estimated tax installment payments for the taxable year for 620 

which the extension is being requested, the total amount for that corporation. 621 

(7) If a payment was made on an extension filed for the taxable year for which the extension is being 622 

requested, the corporation which filed the form and the amount of payments it made, if any. 623 

(8) Any prepayments made by the designated agent, as applicable. 624 

The designated agent for the combined group must pay with the application the properly estimated combined 625 

tax plus a tax measured by the fixed dollar minimum for each of the other taxpayers included in the combined 626 

group. 627 

 (c) On or before the expiration of the automatic six-month extension of time for filing a report, the 628 

commissioner may grant additional three-month extensions of time for filing reports when good cause exists. 629 

No more than two additional three-month extensions of time for filing a report for any taxable year may be 630 

granted. An application for each additional three-month extension must be made in writing before the expiration 631 

of the previous extension. Additional extensions of time for filing a New York S Corporation franchise tax 632 

return will not be granted. Additional extensions of time for filing by a combined group must be requested in 633 
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one application by the designated agent for the combined group. The applicant must submit the following 634 

information: 635 

 (1) its complete corporate name; 636 

 (2) its employer identification number; 637 

 (3) its file classification number; 638 

 (4) the reason for requesting the additional extension; and 639 

 (5) in the case of an application by a combined group, a list showing the corporate name, employer 640 

identification number, file classification number and taxable period of each of the other corporations properly 641 

included as part of the combined group. 642 

 (d) Any extension of time for filing a report granted under this Subpart will not extend the time for the 643 

payment of any tax due. (However, see section 7-1.2 of this Subchapter for extensions of time for payment of 644 

tax. Also, see section 2392.1 of this Title for provisions relating to the existence of reasonable cause for 645 

purposes of not imposing the addition to tax for failure to pay the amount of tax shown on a report where there 646 

are valid extensions of time to file.) 647 

 Section 6-4.4 Place for filing reports. 648 

 Reports must be filed electronically or mailed to the most recent address provided in the report 649 

instructions or on the New York State Department of Taxation and Finance website. Every corporation that: (1) 650 

prepares tax documents without the assistance of a tax professional; (2) uses approved e-file tax software or a 651 

computer to prepare, document, or calculate its report, extension, mandatory first installment or estimated tax 652 

payment; and (3) has broadband internet access, must file electronically. 653 


