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The petition asks whether the farmers’ school tax credit of Petitioner, _, an S
corporation, is to be allocated to the shareholders of the S corporation based on their ownership interest at
the time the property taxes were paid or whether the credit should be allocated to all shareholders during
the S corporation’s tax year using a per share per day basis method.

We conclude that, while the qualified school district property taxes were paid after the
shareholders’ termination, the farmers’ school tax credit must be allocated on a per share per day basis
when the shareholders did not make an election under Internal Revenue Code §1377(a)(2).

Facts

Petitioner and family members (‘“Petitioner’s group”) collectively owned 50% of the shares of a
New York S corporation that qualified for the farmer’s school tax credit in both 2007 and 2008. In 2008,
Petitioner’s group bought out the other shareholders of the S corporation. After Petitioner’s group had
acquired a 100% interest in the S corporation, the group paid both the 2007 and the 2008 school taxes.
The school taxes were paid with funds that were contributed by Petitioner’s group after they had acquired
all the S corporation’s outstanding shares. Also, the shareholder agreement did not require that the school
taxes be specially allocated in a manner that differed from the shareholders’ ownership interest in the S
corporation. Further, at the time of the sale, the shareholders did not elect to terminate the S corporation
year as permitted under IRC §1377(a)(2).

Analysis

Under Tax Law § 210.22(b), a corporation is an eligible farmer if, during the taxable year, its
Federal adjusted gross income from farming is two-thirds of its excess Federal gross income. A
corporation that satisfies the eligible farmer test can claim a credit, under Tax Law §210.22 (a), equal to
the allowable school district property taxes it paid, against its Article 9-A tax.

Tax Law §606(i)(1)(A) permits a New York S corporation shareholder to be regarded as the
taxpayer with regard to his or her pro rata share of the S corporation’s tax credit. Therefore, an S
corporation shareholder can apply his or her pro rata share of the Article 9-A farmers’ school tax credit in
determining his or her New York State personal income tax liability under Article 22.

An issue arises as to how to allocate the farmers’ school tax credit among S corporation
shareholders, if a shareholder’s interest is terminated before the end of the S corporation’s tax year and
before the allowable school district property tax is paid, and the shareholders did not make an election
under IRC §1377(a)(2). In a year in which a shareholder termination occurs, IRC §1377(a)(2) allows the
S corporation shareholders to elect to treat the S corporation as if it had two short taxable years, the first
of which ends on the date of the shareholder’s termination, and the second of which starts the day after
the shareholder termination and continues until the date the S corporation normally ends its tax year.
Therefore, if the shareholders make an election under IRC §1377(a)(2), all shareholders prior to the
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termination will receive their pro rata share of all income, gain, loss, deduction and credits realized prior
to the termination. Any income, gain, loss, deduction or credits realized after the termination are
allocated to the remaining shareholders, in accordance with their after-termination pro rata share.

At the time when Petitioner’s group bought out the remaining shareholders, the IRC §1377(a)(2)
election was not made. Thus, the default rule under IRC §1377(a)(1) applies in determining a
shareholder’s pro rata share. IRC §1377(a)(1) requires that all income, gain, loss, deduction, and credits
of the S corporation be allocated to all shareholders using a per share per day basis method. Had the
shareholders made the election under IRC §1377(a)(2), and Petitioner and its group paid the allowable
school property taxes after the other group of sharcholders’ interests were terminated, the remaining
shareholders would be allocated the property tax expense/deduction based on their new pro rata share
after the termination. Unless specifically stated otherwise, when allocating items of income, gain, loss,
and deductions, the Tax Law conforms to the Federal rules for allocating these items. Therefore, even
though Petitioner’s group contributed the money to pay the school property taxes after the other group of
shareholders’ interests were terminated, all shareholders both pre- and post-termination will be allocated
the school property tax expense based on a per share per day basis.

Because the farmers’ school tax credit can be claimed only if the school tax is paid, it is
reasonable to allocate the credit among the S corporation shareholders in the same manner as the
expense/deduction that gave rise to it. Therefore, when there is a S corporation shareholder termination
and the shareholders do not elect to treat the S corporation as if it had two short tax years, as provided for
under IRC §1377(a)(2), the farmers’ school tax credit will be allocated on a per share per day basis
regardless of when the allowable school district property taxes were in fact paid.

DATED: November 4, 2009 /S/
Jonathan Pessen
Director of Advisory Opinions
Office of Counsel

NOTE: An Advisory Opinion is issued at the request of a person or entity. It is limited to
the facts set forth therein and is binding on the Department only with respect to
the person or entity to whom it is issued and only if the person or entity fully and
accurately describes all relevant facts. An Advisory Opinion is based on the law,
regulations, and Department policies in effect as of the date the Opinion is issued
or for the specific time period at issue in the Opinion.



