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ADVISORY OPINION PETITION NO. C901011A

On October 11, 1990, a Petition for Advisory Opinion was received from Quantum
Resources Corporation, 300 Arboretum Place, Suite 500, Richmond, Virginia 23236.

The issue raised by Petitioner, Quantum Resources Corporation, is whether a foreign
corporation providing temporary clerical and technical personnel to its clients in New York State is
subject to tax under Article 9-A of the Tax Law.

Petitioner is a Virginia corporation located in Richmond, Virginia. It is a provider of
temporary clerical and technical personnel to its clients. All billing, payroll and contract approval
is done in the Richmond, Virginia office.

Petitioner employs approximately 1,300 people a week in approximately 26 states, including
New York. There are sales offices in Parkersburg, West Virginia; McLean, Virginia; Columbia and
Florence South Carolina; West Palm Beach, Florida; and Goshen, Indiana. The account is created
and managed by telephone from the sales office originating the sale. For states in which there is not
a sales office, such as New York State, the only presence in the state is the temporary employees
placed by Petitioner. The temporary employees of Petitioner use the client's equipment and supplies
at the client's facilities under the client's supervision.

Section 209.1 of Article 9-A of the Tax Law imposes the business corporation franchise tax
on every foreign corporation, unless specifically exempt, for the privilege of doing business, or of
employing capital, or of owning or leasing property in New York State in a corporate or organized
capacity, or of maintaining an office in New York State.

Section 1-3.2(b) of the Business Corporation Franchise Tax Regulations (hereinafter "Article
9-A Regulations") provides that:

(1) [t]he term doing business is used in a comprehensive sense and includes all
activities which occupy the time or labor of men for profit. Regardless of the nature
of its activities, every corporation organized for profit and carrying out any of the
purposes of its organization is deemed to be doing business for the purposes of the
tax. In determining whether a corporation is doing business, it is immaterial whether
its activities actually result in a profit or a loss.
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(2) Whether a corporation is doing business in New York State is determined by the
facts in each case. Consideration is given to such factors as:

(1) the nature, continuity, frequency, and regularity of the activities of the corporation
in New York State, compared with the nature, continuity, frequency, and regularity
of its activities elsewhere;

(i1) the purposes for which the corporation was organized, compared with its
activities in New York State;

(i11) the location of its offices and other places of business;

(iv) the income of the corporation and the portion thereof derived from activities in
New York State;

(v) the employment in New York State of agents, officers and employees; and
(vi) the location of the actual seat of management or control of the corporation.
Section 1-3.2(c) of the Article 9-A Regulations provides that:

[t]he term employing capital is used in a comprehensive sense. Any of a large variety
of uses, which may overlap other activities, may give rise to taxable status. In
general, the use of assets in maintaining or aiding the corporate enterprise or activity
in New York State will make the corporation subject to tax. Employing capital
includes such activities as:

(1) maintaining stockpiles of raw materials or inventories; or
(2) owning materials and equipment assembled for construction.
Section 1-3.2(d) of the Article 9-A Regulations provides that:

[t]he owning or leasing of real or personal property within New York State
constitutes an activity which subjects a foreign corporation to tax. Property owned
by or held for the taxpayer in New York State, whether or not used in the taxpayer's
business, is sufficient to make the corporation subject to tax. Property held, stored
or warehoused in New Y ork State creates taxable status. Property held as a nominee
for the benefit of others creates taxable status. . . .

Section 1-3.4(b)(9) of the Article 9-A regulations provides an exemption from taxation under
Article 9-A for corporations which are exempt pursuant to the provisions of Public Law 86-272 (15
U.S.C.A.381-384). Such section provides that:
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(1) A foreign corporation whose income is derived from interstate commerce
is not subject to tax under article 9-A if the activities of the corporation in
New York State are limited to either, or both of the following:

(a) the solicitation of orders by 'employees or representatives in New
York State for sales of tangible personal property and the orders are
sent outside New York State for approval or rejection; and, if
approved, are filled by shipment or delivery from a point outside New
York State, and

(b) the solicitation of orders by employees or representatives in New
York State in the name of or for the benefit of a prospective customer
of such corporation if the customer's orders to the corporation are sent
outside the State for approval or rejection; and, if approved, are filled
by shipment or delivery from a point outside New York State.

Section 1-3-4(b)(9)(v) of the Article 9-A regulations provides that:

[a]ctivities beyond mere solicitation will subject a corporation to tax in New York
State. In general, activities of employees in New York State which are intended or
designed to promote or encourage the marketing of the corporation's products in New
York State or intended or designed to maintain a market already established in New
York State are beyond mere solicitation and will make a corporation taxable. In
determining whether a corporation's activities exceed mere solicitation, all of the
corporation's activities in New Y ork State will be considered. Examples of activities
which go beyond mere solicitation include:

(a) making repairs to or installing the corporation's products;

(b) making credit investigations;

(c) collecting delinquent accounts;

(d) taking inventory of the corporation's products for customers or
prospective customers;

(e) setting up displays of the corporation's products for customers;

(f) giving technical advice on the use of the corporation's products.

It has been held that where a foreign corporation has no offices or assets located in New York
and no employees based in New Y ork, the corporation was doing business in New Y ork and was not
exempt pursuant to Public Law 86-272 when it sent employees into New Y ork to install automated
management systems for movie theatres by connecting the hardware, loading the software, testing
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the system and training the customers to use the system. Theatron Data Systems, Adv Op Comm
T & F, April 16, 1990, TSB-A-90(10)C.

Also, a foreign corporation was held to be doing business in New York when its employees
taught software development seminars conducted in New Y ork even though the corporation did not
employ capital or own or lease property in New York and did not maintain an office in New York.
Project Technology, Adv Op Comm T & F, November 6, 1989, TSB-A-89(13)C.

Herein, Petitioner is located in Virginia where all billing, payroll and contract approval is
done. Petitioner also has sales offices in West Virginia, Virginia, South Carolina, Florida, and
Indiana. Petitioner's only presence in New York is the temporary employees placed by Petitioner.
Even though the employees use the client's equipment and supplies at the client's facilities under the
client's supervision, such employees are employed by Petitioner, not the client.

Consequently, Petitioner's employees are providing clerical and technical services in New
York State for Petitioner's clients. Therefore, Petitioner's activities in New York State go beyond
the mere solicitation of orders and Petitioner is not exempt from tax by virtue of Public Law 86-272.

Petitioner is not employing capital in New Y ork, does not own or lease property in New York
and does not maintain an office in New York. However, giving due consideration to the factors set
forth in section 1-3.2(b)(2) of the Article 9-A Regulations, and viewing Petitioner's activities as set
forth above, such activities in New York State constitute "doing business" within the meaning of
section 209.1 of the Tax Law.

When a corporation is doing business in New Y ork State pursuant to section 209.1 of the Tax
Law, such corporation is subject to tax under Article 9-A of the Tax Law.

Accordingly, pursuant to section 209.1 of the Tax Law and section 1-3.2(b) of the Article 9-A
Regulations, Petitioner is subject to the franchise tax imposed under Article 9-A of the Tax Law for
all taxable years Petitioner is doing business in New York State. Petitioner must compute its tax
under Article 9-A pursuant to section 210 of the Tax Law for each taxable year.

DATED: January 18, 1991 s/PAUL B. COBURN
Deputy Director
Taxpayer Services Division

NOTE: The opinions expressed in Advisory Opinions
are limited to the facts set forth therein.



