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June 14, 2019

Pursuant to the authority contained in Tax Law sections 171, subdivision First, 208,

subdivisions (6), (6-a), (7), (8) and (9), and 210, subdivision (1), paragraph (a), the

Commissioner of Taxation and Finance hereby makes and adopts as a permanent rule the

following amendments to the New York Franchise and Certain Business Tax regulations under

Article 9-A and Article 32 of the Tax Law as published in Title 20 of the Official Compilation of

Codes, Rules and Regulations of the State of New York, repealing Subpart 3-7, Capital Loss, and

adding a new Subpart 3-7 to read as follows:

Sec.

3-7.1

3-7.2

3-7.3

3-7.4

3-7.5

3-7.6

3-7.7

SUBPART 3-7

CAPITAL LOSS

New York investment capital gains or losses in taxable years

beginning on or after January 1, 2015

New York business capital gains or losses in taxable years beginning

on or after January 1, 2015

Capital losses sustained in taxable years beginning before January

1, 2015

Capital losses sustained in taxable years beginning on or after

January 1, 2015

Application of New York Net Capital Losses

Combined Reporting

Record Keeping



23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47

-2- June 14, 2019

3-7.8 Examples

Section 3-7.1 New York investment capital gains or losses in taxable years beginning on or after
January 1, 2015.

(a) The amount of Federal capital gains generated or losses sustained in taxable years
beginning on or after January 1, 2015 that are attributable to investment capital, as defined under
Subpart 3-4.1 of this part, are “New York investment capital gains or losses”.

(b) The amount of New York investment capital gains in excess of New York investment
capital losses is a taxpayer’s “New York net investment capital gain” for the taxable year.

(c) The amount of New York investment capital losses in excess of New York investment
capital gains is a taxpayer’s “New York net investment capital loss” for the taxable year.

(d) New York investment gains or losses do not include any amount of Federal capital
gains or losses sustained in a year in which a corporation is:

(1) not a taxpayer or a member of a New York combined group under Tax Law section
210-C (a New York non-filing year);

(2) a New York S corporation as defined in Tax Section 208(1-A) (a New York S year);

(3) a “non -captive REIT” as defined in section 3-11(b) of this Part (a non-captive REIT
filing year);

(4) a “non-captive RIC” as defined in section 3-11(d) of this Part (a non-captive RIC filing
year); or

(5) a captive insurance company that is not a combinable captive as defined in Tax Law

section 2(11) (a non-combinable captive insurance filing year).
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Section 3-7.2 — New York business capital gains or losses in taxable years beginning on or after
January 1, 2015.

(a) The amount of Federal capital gains generated or losses sustained in taxable years
beginning on or after January 1, 2015 that are attributable to business capital as defined in Section
3-5.1 of this part, are “New York business capital gains or losses”.

(b) The amount of New York business capital gains in excess of New York business capital
losses is a taxpayer’s “New York net business capital gain” for the taxable.

(c) The amount of New York business capital losses in excess of New York business capital
gains is a taxpayer’s “New York net business capital loss” for the taxable year.

(d) New York business capital gains or losses do not include any amount of Federal capital
gains or losses sustained in a year in which a corporation is:

(1) not a taxpayer or a member of a New York combined group under Tax Law section
210-C (a New York non-filing year);

(2) a taxpayer that has made an election under subchapter S of Chapter one of the Internal
Revenue Code (a New York S year) and New York State Tax Law Section 660(a) (a New York S
year);

(3) a “non -captive REIT” as defined in Reg Section 3-11(b);

(4) a “non-captive RIC” as defined in Reg Section 3-11(d); or

(5) a captive insurance company that is not a combinable captive as defined in Tax Law

section 2(11).

Section 3-7.3 Federal net capital loss sustained in taxable years beginning before January

1, 2015.
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(a) Except as provided in subdivision (b) and (c) of this section, a corporation subject to
tax under article 9-A or article 32, or a member of a combined group subject to tax under article
9-A or article 32, that sustained a Federal net capital loss under Internal Revenue Code section
1212 in a taxable year beginning before January 1, 2015 shall carry back and forward such Federal
net capital loss as required by Subpart 3-7 of this Part and section 18-2.5(b) of Subchapter B of
this Chapter, as such provisions existed on December 31, 2014.

(b) The carryover of any amount of a Federal net capital loss that was sustained in a taxable
year beginning before January 1, 2015 to a taxable year beginning after December 31, 2014 shall
be governed by these Subpart 3-7 provisions as subsequently enacted.

(c) Any Federal net capital loss available for carryforward as of the end of the last taxable
year beginning before January 1, 2015 shall be deemed to be a New York net business capital loss
as defined in Section 3-7.2 of this Subpart (regardless of whether such capital loss was from
business capital, investment capital, or subsidiary capital as such terms were previously defined in
prior Article 9-A regulations) to be carried forward to the next succeeding taxable year beginning
on or after January 1, 2015, and must be applied only against New York business capital gains,
provided it does not increase or produce a net operating loss for New York State purposes. Any
such New York net business capital loss may only be carried forward for five taxable years
immediately succeeding the loss year and nothing in this Subpart extends this capital loss

carryforward period.

Section 3-7.4 Capital losses sustained in taxable years beginning on or after January 1, 2015.
(@) In computing the business income base, taxpayers generally start with Federal taxable
income that includes capital gains in excess of capital losses without differentiation between New

York investment capital gains and losses and New York business capital gains and losses. For New
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York State purposes, taxpayers must ensure that investment capital losses do not offset business
capital gains and that business capital losses do not offset investment capital gains when
calculating the business income base.

(b) A corporation or combined group, in the case of a combined report, subject to tax under
article 9-A must properly classify and separate any amount of Federal capital losses and Federal
capital gains, as such terms are defined in Internal Revenue Code section 1222, into New York
business capital gains or losses and New York investment capital gains or losses. To properly
calculate the business income base, Federal taxable income must be increased for the amount of
New York net investment capital loss that offsets New York business capital gains. Similarly, to
properly calculate the business income base, Federal taxable income must be increased for the
amount of New York net business capital loss that offsets New York investment capital gains.

(c) For any amount of Federal capital loss sustained in a New York non-filing year that is
used on a Federal return in a year in which a corporation is subject to tax under article 9-A or is a
member of a New York combined group under Tax Law section 210-C, (a New York filing year),
Federal taxable income in that New York filing year must be increased by the amount of Federal
capital loss that was used from that New York non-filing year.

(d) For any amount of Federal capital loss sustained in a New York S year that is used on
a Federal return in a New York C year, Federal taxable income in that New York C year must be
increased by the amount of the Federal capital loss that was used from the New York S year.

(e) For any amount of Federal capital loss sustained in a non-captive REIT filing year that
is used on a Federal return in a captive REIT filing year, Federal taxable income in that captive
REIT filing year must be increased by the amount of the Federal capital loss that was used from

the non-captive REIT filing year.
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() For any amount of Federal capital loss sustained in a non-captive RIC filing year that is

used on a Federal return in a captive RIC filing year, Federal taxable income in that captive RIC

filing year must be increased by the amount of the Federal capital loss that was used from the non-
captive RIC filing year.

(g) For any amount of Federal capital loss sustained in a non-combinable captive filing

year that is used on a Federal return in a combinable captive filing year, Federal taxable income in

that non-combinable captive filing year must be increased by the amount of the Federal capital

loss that was used from the combinable captive filing year.

Section 3-7.5 Application of New York Net Capital Losses.

(a) Except as otherwise provided in this Subpart, the amount of New York net business
capital loss and the amount of New York net investment capital loss must be carried back to each
of the three taxable years immediately preceding the taxable year of each such loss and then must
be carried forward to the five taxable years immediately succeeding the taxable year of each such
loss, but only to the extent that the amount of New York net business capital loss or New York net
investment capital loss does not increase or produce a net operating loss for New York State
purposes. New York net business capital loss must be carried back or forward in accordance with
the guidance of this Subpart to offset only New York business capital gains in other taxable years,
for New York State purposes. New York net investment capital loss must be carried back and
forward in accordance with the guidance of this Subpart to offset only New York investment
capital gains in other taxable years, for New York State purposes.

(b) A New York net business capital loss or New York net investment capital loss cannot

be carried back to a taxable year beginning before January 1, 2015.
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(c) Except for as provided in Section 3-7.5(b), a New York net business capital loss or New
York net investment capital loss is carried first to the earliest of the three taxable years immediately
preceding the tax year in which the loss was sustained. If such net capital loss is not entirely used
in that tax year, the remaining amount is then carried to the second taxable year preceding the loss
year, and any amount thereafter remaining is carried to the first taxable year immediately preceding
the tax year in which the net capital loss was sustained. Any unused amount after the application
of the carryback rules is then carried forward to the first five taxable years immediately succeeding
the loss year. Such net capital loss is carried forward first to the taxable year immediately following
the loss year and then to the next immediately succeeding taxable year or years until the loss is
used up or the fifth taxable year following the loss year, whichever comes first. Any unused capital
loss carryforward is forfeited after such fifth taxable year following the loss year.

(d) For purposes of determining the number of tax years to which a capital loss may be
carried back or forward, the following years are counted:

(1) a New York filing year;

(2) a New York non-filing year;

(3) a New York S filing year;

(4) a non-captive REIT filing year;

(5) a non-captive RIC filing year; and

(6) a non-combinable captive insurance filing year.

(e) A corporation that reports as part of a consolidated group for Federal income tax
purposes but on a separate basis for purposes of Article 9-A must compute its New York net
business capital loss and New York net investment capital loss as if it were filing separately for
Federal income tax purposes. This requires such corporation, when computing its Federal taxable

income as if it had filed its Federal tax return on a separate basis, to also compute its Federal net
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capital gain or loss as if it had filed separately for Federal income tax purposes. Such corporation
then follows this Subpart to compute its New York net investment capital gain or loss and New
York net business capital gain or loss.

(F) Under Tax Law section 210-C, in computing its tax bases, a New York State combined
group is generally treated as a single corporation subject to the same Federal income tax limitations
that would apply if such corporation had filed for such taxable year on a consolidated Federal
income tax return with the combined group. When applying this rule to the computation of
combined business income, Federal taxable income must be computed as if all the corporations in
the combined group had filed a Federal consolidated return including such group members. When
the New York State combined group is comprised of corporations different than those that filed
on the same Federal consolidated return, a re-computation of Federal taxable income is required
and, as a result, a re-computation of Federal net capital gain or loss is required as if the Federal net
capital gain or loss was computed by a Federal consolidated group comprised of the same members
as the New York State combined group. A New York State combined group must then, for the
purpose of computing its New York combined business income, compute its New York net
business capital loss and New York net investment capital loss, pursuant to this Subpart, as if all

the corporations included in the combined group are a single corporation.

Section 3-7.6 Capital Losses in Combined Reports.
(@) In computing the New York net capital loss of corporations included in a combined
report pursuant to Tax Law section 210-C, the New York net capital loss of the combined group

is computed in accordance with this Subpart, substituting “combined group” for “corporation”.
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(b) A member leaving a combined group must compute its own share of New York net
business capital loss carryover and New York net investment capital loss carryover. New York net
capital loss carryover is net capital loss that may be carried back or forward as the case may be.

(1) To compute the leaving member’s share of the New York net business capital loss
carryover, multiply the combined group’s New York net business capital loss carryover for the
taxable year by a fraction, the numerator of which is the total New York business capital losses for
that taxable year of such member and the denominator of which is the total New York business
capital losses for that taxable year of all members of the combined group having such New York
business capital losses to the extent such capital losses are included in the capital loss carryover
amount of the combined group in accordance with this section.

(2) To compute the leaving member’s share of New York net investment capital loss
carryover, multiply the combined group’s New York net investment capital loss carryover for the
taxable year by a fraction, the numerator of which is the total New York investment capital losses
for that taxable year of such member and the denominator of which is the total New York
investment capital losses for that taxable year of all members of the combined group having such
New York investment capital losses to the extent such capital losses are included in the capital loss
carryover amount of the combined group in accordance with this section.

(c) If a corporation is a member of a combined group pursuant to Tax Law Section 210-C
for any taxable year beginning on or after January 1, 2015 and leaves that group in a later taxable
year, the outgoing member takes its share of the combined group’s New York net business capital
loss carryover and New York net investment capital loss carryover, as computed in subdivision (c)
of this section. If such corporation joins another combined group, its New York net business capital
loss carryover is added to the new combined group’s New York net business capital loss carryover

and its New York net investment capital loss carryover is added to the new combined group’s New
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York net investment capital loss carryover, subject to the rules in this Subpart. If such corporation
files a separate New York return, it is allowed to use its New York net business capital loss
carryover or New York net investment capital loss carryover on a separate basis, subject to the
rules in this Subpart.

(d) If a corporation that was subject to tax under Article 9-A and was not a member of a
combined group in any taxable year beginning on or after January 1, 2015 subsequently joins a
combined group, that incoming member’s New York net business capital loss carryover is added
to the combined group’s New York net business capital loss carryover and its New York net
investment capital loss carryover is added to the combined group’s New York net investment

capital loss carryover, subject to the rules in this Subpart.

Section 3-7.7 Record Keeping.

A taxpayer or a combined group that claims a New York net capital loss carryback or
carryforward, either business or investment, must submit a copy of its Federal schedule of capital
gains and losses used and a schedule of New York capital gains and losses used for the loss year
and for any year(s) to which the losses are to be carried. A claim for refund based on a New York
capital loss carryover must be filed on the forms and in the manner prescribed by the

commissioner.

Section 3-7.8 Examples.

The following examples illustrate the application of the rules in this Subpart.

Example 1: Corporation X incorporated and began doing business in New York on January 1,
2015. For tax year 2015, Corporation X has $5,000 of interest directly and indirectly attributable

to investment capital. Corporation X sustained a $9,000 Federal net capital gain which was
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235  comprised of a $3,000 New York net business capital loss and a $12,000 New York net investment
236  capital gain and had no other investment income. As New York net business capital loss offsets

237  New York investment capital gains, Federal taxable income must be increased as follows:

The 2015 Federal 1120 contains the following information:
Federal taxable income "FTI" (before NOLD & Special Deduction) $ 150,000
State income taxes deducted 11,000

2015 FTl income includes the following Capital Gains (Schedule D):

2015 New York net business capital loss $ (3,000)
2015 New York net investment capital gain 12,000
2015 federal net capital gain $ 9,000

Recomputation of 2015 FTI without allowing netting of New York net investment capital gain with New York net business capital loss

Federal taxable income (before NOLD & Special Deductions) $ 150,000
Increase FTl by the amount of the 2015 New York net business capital loss that offset New York investment capital gains 3,000
Federal taxable income adjusted for NY capital loss utilization ("as if* federal line 28) $ 153,000

Calculation of business income base

Federal taxable income adjusted for NY capital loss utilization ("as if* federal line 28) $ 153,000
Add: State income taxes deducted 11,000
Entire Net Income $ 164,000
Less: Investment Income ($12,000 investment capital gain less $5,000 of interest attribution) (7,000
Business Income $ 157,000

238

239  Corporation X has a New York net business capital loss of $3,000 available for carryforward from
240  2015.

241

242  Example 2: Corporation X incorporated and began doing business in New York on January 1,
243 2011. For tax year 2014, it sustained a $75,000 New York net business capital loss. Corporation
244 X has New York business capital gains and losses and uses the New York net business capital

245  loss sustained in tax year 2014 as follows:

Taxable Year ended 2011 2012 2013 2014 2015 2016 2017 2018 2019
New York net business capital gains or loss 3,000 6,000 9,000 [ (75,000) 12,000 10,000 15,000 13,000 5,000
New York net business capital loss carryback from 2014 to 2011 (3,000)|« 3,000
New York net business capital loss carryback from 2014 to 2012 (6,000)|« 6,000
New York net business capital loss carryback from 2014 to 2013 (9,000)[«— 9,000
New York net business capital loss carryforward from 2014 to 2015 12,000 [—» (12,000)
New York net business capital loss carryforward from 2014 to 2016 10,000 | —» (10,000)
New York net business capital loss carryforward from 2014 to 2017 15,000 » (15,000)
New York net business capital loss carryforward from 2014 to 2018 13,000 > (13,000)
New York net business capital loss carryforward from 2014 to 2019 5,000 = > (5,000)
New York net business capital loss - - - (2,000)
246
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The $2,000 remaining of the New York net business capital loss sustained in tax year 2014 is
forfeited after tax year 2019 and cannot be carried forward to any tax year beginning on or after

January 1, 2020 as it cannot be carried forward more than five years succeeding the loss year.

Example 3: For tax year 2014, Corporation X has a $9,000 Federal net capital loss available for
carryforward. While the $9,000 Federal net capital loss is comprised of a $2,000 business capital
loss, a $6,000 investment capital loss and a $1,000 subsidiary capital loss (not treated as a
deduction directly attributable to subsidiary capital), the entire loss is treated as a New York net
business capital loss in tax years beginning on or after January 1, 2015. The Federal net capital

loss is applied as follows in tax year 2015:

The 2015 Federal 1120 contains the following information:

Federal taxable income (before NOLD & Special Deduction) $ 150,000
State income taxes deducted 15,000
No other investment income besides the New York investment capital gains

2015 Federal taxable income includes the following Capital Gains (Schedule D):

2015 New York business capital gains $ 4,000
2015 New York investment capital gains 7,000
Less: 2014 New York net business capital loss forward $ (9,000)
Total 2015 Capital Gains after federal capital loss carryforward $ 2,000

Since the Federal taxable income computation allows the $7,000 New York investment capital
gain to be partially offset by the $9,000 carryforward of New York net business capital loss,

Federal taxable income must be re-computed as follows:

Federal taxable income (before NOLD & Special Deductions) $ 150,000
Add: 2014 total applied federal capital loss carried forward to 2015 9,000
Subtract: 2014 New York net business capital loss that offset New York business capital gains (4,000)
Increase FTI by the amount of the 2014 New York net business capital loss applied against New York investment capital gains 5,000 5,000
Federal taxable income adjusted for NY capital loss utilization (“as if* federal line 28) $ 155,000

The re-computed Federal taxable income is used as the starting point for computing business

income, which is computed as follows:
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Calculation of business income base

Federal taxable income adjusted for NY capital loss utilization ("as if* federal line 28) $ 155,000
Add: State income taxes deducted 15,000
Entire Net Income $ 170,000
Less: Investment Income (investment capital gain after interest attribution) (7,000)
Business Income $ 163,000

The 2014 New York net business capital loss carryforward is computed as follows:

Total 2014 New York net business capital loss $ (9,000)
Less: 2014 New York net business capital loss utilized against business capital gains in 2015 4,000
Total 2014 New York net business capital loss av ailable for carry forward against business capital gains $ (5,000)

Example 4: Corporation X has New York net business capital gains in tax years 2014, 2015, and
2017. In tax year 2016, it sustains a $30,000 New York net business capital loss. While New York
net business capital losses are generally allowed to be carried back three taxable years, such losses
cannot be carried back to a tax year beginning before January 1, 2015. As a result, they cannot be
applied against the New York business capital gain sustained in tax year 2014. The New York net

business capital loss is applied as follows:

Taxable Year ended 2014 2015 2016 2017
New York capital loss application
New York business capital gains (losses) 8,000 10,000 (30,000) 20,000
New York net businses capital loss carryback from 2016 to 2015 (10,000)]¢— 10,000
New York net businses capital loss carryforward from 2016 to 2017 20,000 [ —* (20,000)
New York net businses capital gain (loss) 8,000 - -

Example 5: For tax year 2015, Corporation X sustains an $8,000 New York net investment capital

loss. It may only be applied against New York investment capital gains as follows:

Taxable Year ended 2015 2016 2017
Business Investment Busil Busil Investment
Capital Capital Capital Capital Capital Capital
Gain/(Loss) Gain/(Loss) Gain/(Loss) Gain/(Loss) Gain/(Loss) Gain/(Loss)
New York net capital gain or loss - (8,000) 10,000 3,000 9,000 7,000
New York net investment capital loss carryforward from 2015 to 2016 3,00 | ——1+—» (3,000)
New York net investment capital loss carryforward from 2015 to 2017 5,000 > (5,000)
New York net capital gain or loss - - 10,000 9,000 2,000
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Example 6: For tax year 2015, Corporation X sustained a $10,000 Federal net capital loss
comprised entirely of a $10,000 New York net business capital loss. For tax year 2016, Corporation
X generated an $11,000 Federal net capital gain comprised of a $6,000 New York net business
capital gain and a $5,000 New York net investment capital gain. For tax year 2017, Corporation
X generated a $14,000 Federal net capital gain comprised entirely of a $14,000 New York net

business capital gain. The net capital losses are applied against capital gains as follows:

Taxable Year ended 2015 2016 2017
New York New York New York New York New York New York
Business Investment Business Investment Business Investment
Capital Capital Capital Capital Capital Capital
Gain/(Loss) Gain/(Loss) Gain/(Loss) Gain/(Loss) Gain/(Loss) Gain/(Loss)
New York net capital gain/(loss) (10,000) - 6,000 5,000 14,000
Net York net business capital loss carryforward from 2015 to 2016 6,000 (6,000)
Net York net business capital loss carryforward from 2015 to 2017 4,000 " (4,000)
New York net capital gain (loss) - - - 5,000 10,000

Example 7: In tax year 2015, Corporation A used a $2,000 Federal net capital loss. Such capital
loss is classified as a New York net investment capital loss and was offset against New York
business capital gains. As a result, Federal taxable income reported on the original tax year 2015

return must be increased by the amount of the New York net investment capital loss as follows:

The 2015 Original Federal 1120 contains the following information:

Federal taxable income (before NOLD & Special Deduction) $ 175,000
State income taxes deducted 7,000
No investment income -

Federal taxable income includes the following Capital Gains (Schedule D)

2015 New York business capital gains $ 6,000
2015 New York investment capital loss (2,000)
Total net capital gains/losses $ 4,000

Recomputation of federal taxable income without regard to federal application capital losses on original 2015 return

Federal taxable income (before NOLD & Special Deductions) $ 175,000
Increase FTI by the amount of the 2015 New York investment capital loss that offset New York business capital gains = $ 2,000
Federal taxable income adjusted for New York capital loss utilization ("as if" federal line 28) $ 177,000

For tax year 2018, Corporation A sustained a Federal net capital loss of $8,000 comprised of a

$3,000 New York net business capital loss and a $5,000 New York net investment capital loss.
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Corporation A carries the Federal net capital loss back to the 2015 tax year and computes its 2015

Federal taxable income on the amended 2015 return as follows:

The 2015 Amended Federal 1120 contains the following information:

Federal taxable income (before NOLD & Special Deduction) $ 171,000
State income taxes deducted 7,000
No investment income -

Amended Federal taxable income includes the following Capital Gains (Schedule D)

2015 New York business capital gains $ 6,000

2015 New York investment capital loss (2,000)

2018 total capital loss carryback (4,000)
Total net capital gains/losses $ -

For New York State purposes, the tax year 2015 New York net investment capital loss cannot
offset the tax year 2015 New York business capital losses (as adjusted on the original tax year
2015 return). Additionally, Corporation A may only carry back the tax year 2018 New York net
business capital loss to tax year 2015 as it has no New York investment capital gains in tax year
2015. Therefore, Federal taxable income must be re-computed on the amended tax year 2015 return

as follows:

Recomputation of federal taxable income without regard to federal application capital losses

Federal taxable income (before NOLD & Special Deductions) $ 171,000
Add: 2018 Federal capital loss carryback applied against capital gains on 2015 federal return $ 4,000
Add: 2015 New York investment capital loss $ 2,000
Subtract: 2018 New York net business capital loss carryback $ (3,000)
Federal taxable income adjusted for New York capital loss utilization ("as if* federal line 28) $ 174,000

The re-computed Federal taxable income must be used in the computation of tax year 2015

business income as follows:

Computation of business income

Federal taxable income adjusted for NY capital loss utilization ("as if* federal line 28) $ 174,000
Add: State income taxes deducted $ 7,000
Entire Net Income $ 181,000
Less: Investment Income

Business Income $ 181,000
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Corporation A does not have New York net capital gains in tax years 2016 or 2017 to apply against
New York capital losses. As a result, at the end of tax year 2018, it has no New York net business

capital loss carryforward and a $7,000 New York net investment capital loss carryforward as

follows:
Total New York New York net New York net

net capital business capital investment capital
Balance of New York net capital loss at the end of 2018 gains/losses gains/losses gains/losses
Net capital loss sustained in 2018 $ (8,000)| $ (3,000)| $ (5,000)
Add: 2015 New York net investment capital loss (2,000)
Less: 2018 New York net business capital loss carried back to 2015 3,000 3,000
Less: 2018 capital loss utiized against capital gains classified as
business income in 2015 $ R

$ (7,000)

Example 8: Corporation X was incorporated and began doing business in New York on January 1,
2015. In calendar year 2015, it sustained a $35,500 Federal net capital loss comprised of a $24,500
New York net business capital loss and an $11,000 New York net investment capital loss. These
New York net capital losses cannot be carried back to a tax year that begins before 2015.
Corporation X has New York filing years in 2015, 2016, and 2018. Calendar year 2017 is a New
York non-filing year. As a result, the 2015 New York net capital loss cannot be used in tax year
2017 but this year counts toward the five-year carryforward period. Such New York net capital

losses are used as follows:

NYS Capital Loss Application Schedule
Filing Year Non-Filing Year Filing Year
2015 2016 2017 2018
New York Net New York Net New York Net New York Net New York Net New York Net
Business Capital | Investment Capital | Business Capital | Investment Capital | Federal Capital | Business Capital Investment

Gain/(Loss) Gain/Loss Gain/{Loss) Gain/Loss Gain/Loss Gain/(Loss)  |Capital Gain/Loss
Capital Gains/ Losses (24,500) (11,000) 12,500 - 15,000 1,000 3,000
New York net business capital loss carryforward from 2015 to 2016 12,500 (12,500)|
New York net business capital loss carryforward from 2015 to 2018 1,000 (1,000)
New York net investment capital loss carryforward from 2015 to 2018 3,000 (3,000),
Capital gain net income - = 15,000
Net Capital Loss Available (11,000) (8,000)] -

Example 9: Taxpayer A properly filed a combined report with members B, C and D in tax years

2015, 2017 and 2017 and the group applies its New York net capital losses as follows:
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Combined NYS Capital Loss Application Schedul
2015 2016 2017
New York Business New York New York Business New York New York Business New York
Capital Investment Capital Capital Investment Capital Capital Investment Capital
Combined Group: A, B, C&D Gains/(Losses) Gains/ (Losses) Gains/(Losses) Gains/ (Losses) Gains/(Losses) Gains/ (Losses)

A (12,500) (1,250) 2,500 250 50,000 7,250
B 950 95 (1,000) (100) (250) 150
c (11,250) (1,125) (1,500) (150) 6,000 (1,250)
D (5,575) 580 (2,500) (250) (3,500) (1,100)
Total (28,375) (1,700) (2,500) (250) 52,250 5,050

New York net business capital loss carryforward from 2015 to 2017 28,375 (28,375)
New York net investment capital loss carryforward from 2015 to 2017 1,700 (1,700)

New York net business capital loss carryforward from 2016 to 2017 2500 [ > (2,500)
New York net investment capital loss carryforward from 2016 to 2017 X0 * (250)

14

Capital gain netincome (loss available) - - - - 21,375 3,100

Example 10: Corporations A, B, C and D, are calendar-year taxpayers that began doing business
in tax year 2015 and properly filed as members of a combined group in tax year 2015. Corporation
D departs the ABCD combined group at the end of tax year 2015. The combined group ABCD
sustained a New York net business capital loss and a New York net investment capital loss for tax
year 2015. Each member of the group must compute its individual New York net capital loss
carryforward separately for each type of capital loss by multiplying the total New York net capital
loss carryforward by the individual member’s contribution to that type of capital loss over the total
capital loss for that type of capital. The individual members of the combined group compute their
individual New York net business capital loss carryforward and New York net investment capital

loss carryforward as follows:

Combined NYS Capital Loss Application Schedule
Member's losses as a % of total
2016 losses of all members with losses Members Loss Carryforward
Business
Business Capital | Investment Capital | Capital Gains/ Investment Capital | Business Capital Investment Capital
Combined Group Members: A,B,C&D| Gains/ (Losses) Gains/ (Losses) (Losses) Gains/ (Losses) Gains/ (Losses) Gains/ (Losses)
A 25,000 750 - - - -
B (25,000) (200) 50% 20% (12,500) (50)
C (15,000) (500) 30% 50%) (7,500) (125)
D (10,000) (300) 20% 30%) (5,000) (75)
Combined Group ABCD (25,000) (250) 100% 100%)| (25,000) (250)
Capital Loss Available (25,000) (250) - - (25,000) (250)
Total contribution of losses (50,000) (1,000)
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When it leaves, departing member D takes its New York net business capital loss carryforward of
$5,000 ($25,000 multiplied by 20%) and its New York net investment capital loss carryforward of

$75($250 multiplied by 30%).

Example 11: Corporation D, a calendar-year taxpayer, began doing business in New York in tax
year 2015 and files on a stand-alone basis in tax years 2015 and 2016. Corporations A, B and C
have New York non-filing years in 2015 and 2016 but, in tax year 2017, file a combined report

with Corporation D. Combined group ABCD sustains a New York net business capital loss in tax

year 2017.
Combined NYS Capital Loss Application Schedule
2015 2016 2017 2018 2019 2020 2021
New York New York New York New York New York New York New York
Business Business Business Business Business Business Business
Capital Capital Capital Capital Capital Capital Capital
Combined Group Members Gains/(Losses) |Gains/(Losses) |Gains/(Losses) | Gains/(Losses) | Gains/(Losses) | Gains/(Losses) |Gains/(Losses)
A - - (4,500) - - - 1,250
B - - (250) - - - 2,250
C - - (5,500) » - - 5,000
D (12,500) - o - - 2,500
Total (12,500) (10,250) - - - 11,000
New York net business capital
loss carryforward from 2017 to 10,250 > 10,250
New York capital gain/(loss) (12,500)] - - - 750

Corporation D’s New York net business capital loss sustained in tax year 2015 is forfeited at the
end of tax year 2020, five years after the loss year, even though there were no New York business

capital gains to apply it against in tax years 2016 through 2020.

Combined group ABCD’s New York net business capital loss sustained in tax year 2017 is carried

forward to 2021 and offsets the New York business capital gains of the combined group.



