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Part 8 of Subchapter A of Title 20 of the Codes, Rules and Regulations of the State of
New York is repealed and a new Part 8, Assessment, Revision, Refund and Review, is added to
read as follows:

PART 8
ASSESSMENT, REVISION, REFUND AND REVIEW
Subpart 8-1  Assessment
Subpart 8-2  Limitation of Time on Credit or Refund
Subpart 8-3  Review of Determinations and Decisions
SUBPART 8-1
ASSESSMENT
Sec.
8-1.1 General.
8-1.2 Limitation of time on assessment.
8-1.3 Assessment of tax on combined reports.
Section 8-1.1 General. [Tax Law, section 1082(a)]

The amount of tax due as shown on a report, or the amount of tax due that would have
been shown on a report but for a mathematical or clerical error, is deemed to be assessed on the
date of filing of the report. This includes an increase of tax as shown on any amended report, or
that would have been shown on any amended report but for a mathematical or clerical error. Any
amount paid as a tax or with respect to a tax, other than amounts paid as estimated tax, is deemed
to be assessed upon the date of receipt of payment.

Section 8-1.2 Limitation of time on assessment. [Tax Law, section 1083]
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(a) Except as otherwise provided in this section, any tax imposed by Article 9-A must be
assessed within three years after the report was filed. The report is deemed to be filed on the
prescribed due date or the actual date filed, whichever is later.

(b) Exceptions to the limitation in subdivision (a) of this section are as follows:

(1) The tax may be assessed at any time if:

(i) no report is filed,;
(ii) a false or fraudulent report is filed with intent to evade tax; or
(iii) the taxpayer fails to file a report or an amended report as required by Tax

Law section 211(3) with respect to an increase or a decrease in Federal taxable income or

Federal tax, or with respect to a change, correction or renegotiation of tax that is treated

in the same manner as if it were a deficiency for Federal income tax purposes, or with

respect to a computation or recomputation of tax that is treated in the same manner as if it
were a deficiency for Federal income tax purposes.

(2) If both the Commissioner and the taxpayer have consented in writing to an extension
of time for the assessment of tax before the expiration of the time prescribed in this section for
such assessment, the tax may be assessed at any time prior to the expiration of the period agreed
upon. The time for the assessment of tax may be extended by subsequent agreements in writing
made before the expiration of the period previously agreed upon.

(3) If the taxpayer files a report or an amended report as required by Tax Law section
211(3) with respect to an increase or a decrease in Federal taxable income or Federal tax, or with
respect to a change, correction or renegotiation of tax that is treated in the same manner as if it
were a deficiency for Federal income tax purposes, or with respect to a computation or

recomputation of tax that is treated in the same manner as if it were a deficiency for Federal
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income tax purposes, the assessment (if not deemed to have been made upon the filing of the
report or amended report) may be made at any time within two years after such report or
amended report was filed. Such assessment of tax may be made for an amount up to but not
exceeding the amount of the increase in tax attributable to such Federal change, correction or
renegotiation of tax, or such computation or recomputation of tax. The amount of tax attributable
to such Federal change, correction or renegotiation, or such computation or recomputation means
the amount determined by recomputing each of the alternative tax bases for measuring the tax
imposed under Article 9-A, taking into account the item or items resulting in the Federal change,
correction or renegotiation, or the computation or recomputation for the taxable year. This
limitation does not affect other limitations.

(4) If a deficiency of tax is attributable to the application of a net operating loss carryback
or a net capital loss carryback, it may be assessed within the period of limitation on assessment
for the loss year.

(5) An erroneous refund is considered an underpayment of tax as of the date of the
refund. The assessment of deficiency may be made within two years of such refund, or within
five years of such refund if it appears that any part of the refund was induced by fraud or the
misrepresentation of a material fact.

(6) After the report has been filed, the taxpayer or a fiduciary representing the taxpayer
may make a written request that the tax be assessed within 18 months, if one of the following
conditions is met:

(i) such written request notifies the Commissioner that the taxpayer contemplates
dissolution at or before the expiration of the 18-month period, the dissolution is in good

faith begun before the end of the 18-month period, and the dissolution is completed;
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(ii) such written request notifies the Commissioner that a dissolution has begun in
good faith and the dissolution is completed; or
(iii) a dissolution has been completed at the time of the written request.

The assessment made pursuant to such written request must not be made more than three
years after the report was filed, except as otherwise provided in this subdivision and subdivision
(c) of this section.

(7) The apportionment factor, as determined under Tax Law section 210-A and pursuant
to Part 4 of this Title, upon which the taxpayer's report (or any additional assessment) was based
must not be changed during the additional period of limitation allowed in the case of nonfiling of
a report of a Federal change, correction or renegotiation of tax, or a computation or
recomputation of tax; or in the case of a report of a Federal change, correction or renegotiation of
tax, or a computation or recomputation of tax; or in the case of a deficiency based on a net
operating loss carryback or a net capital loss carryback. Both the Commissioner and the taxpayer
are precluded from adjusting the apportionment factor in such cases. Under the same
circumstances, a petition for the redetermination of a deficiency or a notice of deficiency does
not open the apportionment factor. The apportionment factor upon which the taxpayer's report
was based may always be changed within the three-year period described in subdivision (a) of
this section, or within the additional one-year period described in paragraph (9) of this
subdivision, if such change to the apportionment factor is related to or would be the result of the
change or correction on the amended report.

(8) The tax may be assessed within three years after:
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(i) the filing of the report containing information reporting the change in use of an
industrial waste treatment facility or of an air pollution control facility during the taxable
year that the change in use occurs;

(ii) the filing of the report for the taxable year during which the industrial waste
treatment facility or air pollution control facility is completed and the taxpayer fails to
obtain a permanent certificate of compliance;

(iii) the Commissioner receives notice of the revocation of a certificate of
compliance with respect to an air pollution control facility, either from the taxpayer or as
required by section 19-0309 of the Environmental Conservation Law, whichever notice is
received earlier; or

(iv) the Commissioner receives notice of revocation of the taxpayer’s certification
under Article 18-B of the General Municipal Law as required by section 959(a) of the
General Municipal Law with respect to an empire zone or an empire zone equivalent
area, to the extent that the tax is attributable to such decertification.

(9) If the taxpayer files an amended report on or after April 12, 2018, other than an
amended report as required by Tax Law section 211(3) and further described in paragraph (3) of
this subdivision, the assessment (if not deemed to have been made upon the filing of the
amended report) attributable to a change or correction on the amended report from a prior report
may be made at any time within one year after filing the amended report or within three years
after filing the original report, whichever is later. Such assessment of tax includes the recovery of

a refund paid to the taxpayer. This limitation does not affect other limitations.
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(c) Tax may be assessed at any time within six years after filing the report if the taxpayer
omits from gross income an amount properly includible that is in excess of 25 percent of the
amount of gross income stated in the report.

(d) Tax may be assessed at any time within one year after the revocation of a certificate
of completion issued pursuant to section 27-1419 of the Environmental Conservation Law by a
determination issued pursuant to such section of the Environmental Conservation Law, after such
determination is final and is no longer subject to judicial review.

(e) For any of the transactions defined in Tax Law section 1085(p)(3), if the taxpayer
fails to file, disclose or provide any statement, report or other information as required by Tax
Law section 25(a), tax may be assessed at any time within the later of:

(1) one year after the Commissioner is provided with such statement, report or other
information or one year after the date upon which the requirements of Tax Law section 25(c) are
met for any such transaction, whichever is earlier; or

(2) six years after the taxpayer’s report was filed, if the deficiency is attributable to an
abusive tax avoidance transaction, as that term is defined in Tax Law section 1083(c)(11)(C),
including but not limited to the transactions described in Tax Law section 1085(k-1)(5).

(F) After the mailing of the notice of deficiency, the running of the period of limitation on
assessment or collection of tax or other amount (or a transferee's liability) is suspended for the
period between the date of filing a timely petition with the Division of Tax Appeals under Tax
Law section 1089 or a timely request for a conciliation conference with the Bureau of
Conciliation and Mediation Services pursuant to section 4000.3 of this Title and the date upon
which such petition or request is no longer subject to administrative review pursuant to Part 3000

of this Title.
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Section 8-1.3 Assessment of tax on combined reports.

(a) Where the tax is computed on the basis of a combined report, the Commissioner may
assess the entire amount of the tax and the Metropolitan Transportation Business Tax Surcharge,
as imposed under Tax Law section 209-B and pursuant to Part 9 of this Title, against any one or
more of the taxpayers covered by the combined report, in such proportions as the Commissioner
determines, but every such taxpayer is liable for the entire amount.

(b) In the case of a taxpayer that computes its tax on the basis of a combined report where
the requirements for filing a combined report are not met or in the case of the inclusion of one or
more corporations where the requirements for inclusion of such corporation or corporations are
not met, the tax assessed is:

(1) for the corporations that do not meet the requirements to file on a combined basis, the
amount that would have been required to be shown on the taxpayer’s report if the taxpayer had
filed on a separate company basis; and

(2) for the corporations that meet the requirements to file on a combined basis, the
amount that would have been required to be shown if the reports had been filed in combination
only with those corporations that meet the requirements for filing on a combined basis.

SUBPART 8-2
LIMITATION OF TIME ON CREDIT OR REFUND
Sec.
8-2.1 General.
8-2.2 Extension of time by agreement.
8-2.3 Notice of change or correction of Federal income.

8-2.4 Overpayment attributable to net operating loss carryback or net capital loss carryback.
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8-2.5 Failure to file claim within prescribed period.
8-2.6 Effect of administrative review.

8-2.7 Limit on amount of credit or refund.

8-2.8 Early filing or prepayment by taxpayer.
Section 8-2.1 General. [Tax Law, section 1087(a)]

(a) If the taxpayer has filed a report for the taxable year:

(1) a claim for credit or refund of an overpayment of tax must be filed by the taxpayer
within three years from the time such report was filed or two years from the time the tax was
paid, whichever is later;

(2) in the case of any overpayment arising from an erroneous denial by the Department of
Environmental Conservation of a certificate of completion pursuant to section 27-1419 of the
Environmental Conservation Law, a claim for credit or refund of an overpayment of tax must be
filed by the taxpayer two years from the time a final determination to the effect that such denial
was erroneous is made and is no longer subject to judicial review, if later than the time periods
described in paragraph (1) of this subdivision.

(b) If no report has been filed, a claim for credit or refund of an overpayment of tax must
be filed by the taxpayer within two years from the time the tax was paid.

(c) The following limitations apply with respect to the amount of the credit or refund
filed by the taxpayer pursuant to subdivision (a) or subdivision (b) of this section:

(1) If the taxpayer’s claim is filed within the three-year period from the time the report
was filed pursuant to subdivision (a)(1) of this section, the amount of credit or refund can not
exceed the portion of the tax paid within the three years immediately preceding the filing of the

claim plus the period of any extension of time for filing the report.
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(2) If the taxpayer’s claim is filed within the two-year period from the time the tax was
paid pursuant to subdivision (a)(1) of this section, the amount of the credit or refund can not
exceed the portion of the tax paid during the two years immediately preceding the filing of the
claim.

(3) If the taxpayer’s claim is filed within the two-year period from the time a final
determination is made, pursuant to subdivision (a)(2) of this section, the amount of the credit or
refund may exceed the portion of the tax paid during the two years immediately preceding the
claim, but only to the extent of the amount of the overpayment attributable to the denial of the
certificate of completion, as described in such subdivision (a)(2).

(4) If no claim is filed by the taxpayer, the amount of a credit or refund can not exceed
the amount that would be allowed if a claim had been filed on the date the credit or refund is
allowed.

(d) Special restrictions apply to proceedings on a claim for refund of tax paid as a result
of an increase or a decrease in Federal taxable income or Federal tax, or a change, correction or
renegotiation of tax treated in the same manner as if it were a deficiency for Federal income tax
purposes, or a computation or recomputation of tax treated in the same manner as if it were a
deficiency for Federal income tax purposes (see section 8-1.2[b][3] of this Part); or as a result of
a net operating loss carryback or a net capital loss carryback (see section 8-1.2[b][4] of this Part).
These restrictions are the same as those set forth in section 8-1.2(b)(7) of this Part, and such
restrictions apply both to the Commissioner and to the taxpayer.

Section 8-2.2 Extension of time by agreement. [Tax Law, section 1087(b)]
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(@) If there is an extension by agreement under Tax Law section 1083(c)(2) of the time
for assessment, the period for filing a claim for credit or refund, or for making credit or refund if
no claim is filed, does not expire prior to six months after the expiration of the extended period.

(b) The amount of any credit or refund, as described in subdivision (a) of this section, can
not exceed the portion of the tax paid after the execution of the agreement and before the date of
filing the claim or the making of the credit or refund, plus the portion of tax paid within the
applicable period as if the claim had been filed on the date the agreement was executed.

Section 8-2.3 Notice of change or correction of Federal income. [Tax Law, sections 211(3),
1087(c)]

(@) If the taxpayer is required to file a report or an amended report with respect to a
decrease or an increase in Federal taxable income or Federal tax, or with respect to a Federal
change, correction or renegotiation of tax treated in the same manner as if it were an
overpayment for Federal income tax purposes, or a computation or recomputation of tax treated
in the same manner as if it were an overpayment for Federal income tax purposes, a report or
amended report is required to be filed:

(1) within 90 days of the final Federal determination; or

(2) in the case of a combined report, within 120 days of the final Federal determination.

(b) If the report or amended report is not filed within the period specified in subdivision
(a) of this section, interest on any resulting credit or refund ceases to accrue after such period has
expired.

(c) The claim for credit or refund of any resulting overpayment of tax must be filed by
the taxpayer within two years from the end of the period specified in subdivision (a) of this

section.
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(d) The amount of refund or credit is limited to the reduction in tax attributable to the
Federal change, correction or renegotiation, or the computation or recomputation, and must be
computed without change in the apportionment factor, as determined under Tax Law section
210-A and pursuant to Part 4 of this Title, upon which the taxpayer's report (or any additional
assessment) was based.

Section 8-2.4 Overpayment attributable to net operating loss carryback or net capital loss
carryback. [Tax Law, section 1087(d)]

(@) A claim for credit or refund of so much of an overpayment as is attributable to the
application to the taxpayer of a net operating loss carryback (see Subpart 3-8 of this Title) or a
net capital loss carryback (see Subpart 3-7 of this Title) must be filed within whichever of the
times prescribed below expires the latest:

(1) within three years from the time the report was due for the taxable year of the loss,
determined with regard to any extension of time for filing such report; or

(2) within the time prescribed in section 8-2.2 of this Subpart—that is, within six months
after the expiration of the period within which an assessment may be made pursuant to the
agreement or any extension of the agreement, with respect to the taxable year of the loss; or

(3) where applicable, within the time prescribed in section 8-2.3 of this Subpart—that is,
within two years from the 90th day (or 120th day, in the case of a combined report) after the final
Federal determination, with respect to the taxable year to which the net operating loss or the net
capital loss is being carried back where the net operating loss or the net capital loss is attributable
to the Federal change, correction or renegotiation, or the computation or recomputation.

(b) If the claim for credit or refund is filed after the time prescribed in section 8-2.1 of

this Subpart, or after the time prescribed in section 8-2.2 of this Subpart, if applicable, with
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respect to the taxable year to which the net operating loss or the net capital loss is being carried
back, the amount of the credit or refund must be computed without changing the apportionment
factor, as determined under Tax Law section 210-A and pursuant to Part 4 of this Title, upon
which the taxpayer's report (or any additional assessment) was based.

Section 8-2.5 Failure to file claim within prescribed period. [Tax Law, section 1087(e)]

No credit or refund will be allowed or made, except as provided in section 8-2.6 of this
Subpart or section 8-3.4 of this Part, after the expiration of the applicable period of limitation
specified in this Part, unless a claim for credit or refund is filed by the taxpayer within the period
of limitation. Any later credit will be void and any later refund will be erroneous. No period of
limitation specified in any other law or regulation will apply to the recovery by a taxpayer of
moneys paid with respect to taxes under Article 9-A.

Section 8-2.6 Effect of administrative review. [Tax Law, section 1087(f)]

If a notice of deficiency for a taxable year has been mailed to the taxpayer under Tax
Law section 1081, and if the taxpayer either files a timely petition with the Division of Tax
Appeals under Tax Law section 1089 or files a timely request for a conciliation conference with
the Bureau of Conciliation and Mediation Services pursuant to section 4000.3 of this Title, a
determination may be made pursuant to the administrative review following such filing that the
taxpayer has made an overpayment for that year (whether or not a determination has been made
that there was a deficiency for that year). No separate claim for credit or refund for that year may
be filed, and no credit or refund for that year will be allowed or made, except:

(a) as to overpayments that are the subject of such a determination that has become final;

and

-12 -
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(b) as to any amount collected in excess of an amount computed in accordance with such
a determination that has become final; and

(c) as to any amount collected after the expiration of the period of limitation upon
levying; and

(d) as to any amount claimed as a result of a change or correction described in section 8-
2.3 of this Subpart.

Section 8-2.7 Limit on amount of credit or refund. [Tax Law, section 1087(g)]

(@) The amount of overpayment described in section 8-2.6 of this Subpart will, when the
determination of such overpayment has become final, be credited or refunded in accordance with
Tax Law section 1086(a), and must not exceed the amount of tax determined as part of such final
determination to have been paid:

(1) after the mailing of the notice of deficiency; or

(2) within the period that would be applicable under section 8-2.1, 8-2.2 or 8-2.3 of this
Subpart if, on the date of the mailing of the notice of deficiency, a claim has been filed stating
the grounds upon which the overpayment has been determined.

(b) Special restrictions apply to proceedings on a petition for redetermination of a
deficiency where the notice of deficiency is issued as a result of an increase or a decrease in
Federal taxable income or Federal tax, or a change, correction or renegotiation of tax treated in
the same manner as if it were a deficiency for Federal income tax purposes, or a computation or
recomputation of tax treated in the same manner as if it were a deficiency for Federal income tax
purposes (see section 8-1.2[b][3] of this Part); or as a result of a net operating loss carryback or a

net capital loss carryback (see section 8-1.2[b][4] of this Part). These restrictions are the same as
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those set forth in section 8-1.2(b)(7) of this Part, and such restrictions apply both to the
Commissioner and to the taxpayer.
Section 8-2.8 Early filing or prepayment by taxpayer. [Tax Law, section 1087(h) and (i)]

For purposes of the limitations specified in this Subpart:

(@) Any report filed by the taxpayer before the last day prescribed for its filing is deemed
to have been filed on such last day, without regard to any extension granted to the taxpayer.

(b) Any tax paid by the taxpayer before the last day prescribed for its payment (including
any amount paid by the taxpayer as estimated tax for a taxable year), without regard to any
extension granted to the taxpayer, is deemed to have been paid on the 15th day of the third
month following the close of the taxable year, for taxable years beginning before January 1,
2016, and on the 15th day of the fourth month following the close of the taxable year, for taxable
years beginning on or after January 1, 2016.

SUBPART 8-3

REVIEW OF DETERMINATIONS AND DECISIONS
Sec.
8-3.1 General.
8-3.2 Judicial review exclusive remedy of taxpayer.
8-3.3 Assessment pending review; review bond.
8-3.4 Credit, refund or abatement after review.
8-3.5 Date of finality of Division of Tax Appeals determination or Tax Appeals Tribunal
decision.

Section 8-3.1 General. [Tax Law, section 1090(a)]

-14 -
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A decision of the Tax Appeals Tribunal is subject to judicial review sought by any
taxpayer affected by the decision. A taxpayer seeking such review must do so pursuant to Article
78 of the Civil Practice Law and Rules. An application for judicial review must be made within
four months of notice of the decision being sent to the taxpayer by certified or registered mail.
Section 8-3.2 Judicial review exclusive remedy of taxpayer. [Tax Law, section 1090(b)]

The review of a decision of the Commissioner provided for by this Subpart is the only
remedy available to a taxpayer for judicial review of the taxpayer's tax liability under Article 9-
A.

Section 8-3.3 Assessment pending review; review bond. [Tax Law, section 1090(c)]

Irrespective of any restrictions on the assessment and collection of deficiencies (see
Subpart 8-1 of this Part and Subpart 7-4 of this Title—Collection), the Commissioner may assess
a deficiency after the expiration of the four-month period specified in section 8-3.1 of this
Subpart, even if an application for judicial review with respect to such deficiency has been duly
made by the taxpayer. The Commissioner may not assess the deficiency if the taxpayer, at or
before the time the taxpayer's application for review is made, has done one of the following:

(a) paid the deficiency;

(b) deposited the amount of the deficiency with the Commissioner; or

(c) filed with the Commissioner a bond (which may be a jeopardy bond under Tax Law
section 1094[h]) in the amount of the portion of the deficiency, including interest and other
amounts, for which the application for review is made. The bond must also secure all costs and
charges that may accrue against the taxpayer in the prosecution of the proceeding, including
costs of all appeals, and with surety approved by a New York Supreme Court justice. The bond

must be conditioned upon the payment of the deficiency, including interest and other amounts, as
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finally determined and such costs and charges. If as a result of a waiver of the restrictions on the
assessment and collection of a deficiency any part of the amount determined by the
Commissioner is paid after the filing of the review bond, such bond will be proportionately
reduced, upon the request of the taxpayer.

Section 8-3.4 Credit, refund or abatement after review. [Tax Law, section 1090(d)]

If the amount of a deficiency determined by the Commissioner is disallowed in whole or
in part by the court of review, the amount so disallowed will be credited or refunded to the
taxpayer. It is not necessary for the taxpayer to make a claim for the credit or refund. If the
taxpayer has not made payment, the amount will be abated.

Section 8-3.5 Date of finality of Division of Tax Appeals determination or Tax Appeals Tribunal
decision. [Tax Law, section 1090(e)]

(@) A determination of an administrative law judge in the Division of Tax Appeals is final
unless any party to the hearing takes exception by timely requesting a review by the Tax Appeals
Tribunal as provided in Tax Law section 2006.

(b) A decision of the Tax Appeals Tribunal becomes final upon:

(1) the expiration of the four-month period prescribed in section 8-3.1(a) of this Subpart,
if no application for review has been made within the four-month period;

(2) the expiration of the time for all further judicial review, if an application for review
has been duly made; or

(3) the rendering by the Tax Appeals Tribunal of a decision in accordance with the

mandate of the court on review.
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357 (c) Notwithstanding the provisions of subdivision (b) of this section, for the purpose of
358  making an application for review, the decision of the Tax Appeals Tribunal is deemed final on

359 the date the notice of decision is sent by certified or registered mail to the taxpayer.
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